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September 8, 2004

Memorandum

To:
OASIS Board of Directors


Patrick Gannon


Jamie Clark

Views of the LegalXML Member Section on the Proposed OASIS IPR Policy


We very much appreciate the opportunity to participate in the development and refinement of these new IPR policies for OASIS.  We have discussed the proposals during a series of conference calls and through a number of emails and offer the following observations and requests.

1.
The terms of the proposed Restricted Royalty Free IP model fully meet the needs of the LegalXML Member Section and represent a significant improvement over the existing policy statements under which we have been operating since we joined OASIS.

2.
Under the Rules of Procedure adopted by the OASIS Board and LegalXML, Inc. incident to our joining OASIS, all LegalXML Member Section technical committees must abide by the special IP policy of the Member Section.  The new OASIS policies do not expressly recognize the authority of our Member Section to determine the IP policies followed by its technical committees.  We request that the policy be amended to grant to the member sections authority to decide  the IP policy of their member technical committees.  


The purpose of a member section is to maintain coherence among all OASIS XML specifications developed within the member section’s sphere of activity.  The IP rules underlying a specification are critically important to their acceptability and implementation within a community.  This is particularly the case with respect to the LegalXML Member Section, which includes a large number of public sector entities and individual members and whose mission is to develop specifications primarily for application by governmental bodies.  This would not be an onerous requirement;  a TC unwilling to accept the member section IP policy could simply reorganize itself as an OASIS technical committee outside the member section or seek a special exemption from the Steering Committee.


Our intention would be to adopt the Restricted Royalty Free model for LegalXML Member Section technical committees, subject to the opportunity for any of our technical committees to convince the Steering Committee of the necessity for it to operate under a different OASIS IP model.

3.
We ask that the transition process, point 4, be amended – at least for our member section – to provide that the automatic transition would be from the Board-approved IP language to the Restricted RF policy.  It is very clear that our Board-approved language has been intended to accomplish the Restricted RF approach.  If there is to be an automatic transition process, it should provide for transition to the appropriate IPR policy.  In our case the proposed automatic transfer to the Unrestricted RF policy would be contrary to our established practice and would create an artificial need for votes of all our TCs on that issue.

4.
We ask that the Board consider adding language that would expand the obligations of a contributor or TC participant to include the use of a contribution (or implied contribution) in other specifications of the same Member Section of which the TC is a part. One of the objectives of our member section is the reuse of portions of specifications by all of our TCs for consistency of application of the specifications across government applications. Therefore the ability to transport the IP policy applicable to a contribution uniformly between TC’s will be invaluable in saving time and avoiding disputes with respect to a particular contribution that has many different uses.  We believe that the principle of interoperability across all specifications of a member section warrants adoption of this broader approach.

5.
We are particularly concerned with the new individual membership requirement.  Roughly 30% of the members of our Electronic Court Filing Technical Committee are individual members.  Many of them participate individually because their governmental employers cannot afford organizational membership in OASIS.  Governmental employers, like private sector employers, often retain intellectual property rights in the work of their employees.  So, many of our current individual members may no longer be eligible to participate in our technical committees when these new rules are put in place.


We understand the policy position behind the proposed new requirement – to bind employers to the contributions made by their employees.  So long as individual employees can participate in a manner that binds only themselves but not their employers, then TCs, OASIS, and users of OASIS standards cannot rely on the company’s participation to bind them to the TC’s IPR policy.  We suggest an alternative approach to achieving this objective – requiring employers of individual members to execute an agreement binding the company or governmental entity to the actual and implied contributions of company or entity intellectual property rights made by such individual member to an OASIS TC.  This agreement could closely parallel the language of the new Membership Agreement for participating organizations and therefore should not entail significant additional legal drafting.  


If some employers refuse to sign such an agreement, then individual membership could be denied as a consequence.  But those organizations that recognize the value of their employees’ participation in the OASIS standards development process will be encouraged to sign and our membership loss will be minimized.


We appreciate the Board’s consideration of these recommendations.
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