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REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION
RESOLVED, That the American Bar Association recommends that

1. All jurisdictions adopt a system for official citation to case reporis that is equally
effective for printed case reports and for case reports efectronically published on computer
disks or network services, that system consisting of the following key elements:

A. The court should inciude the distinctive sequential decision number described in
paragraph C below in each decision at the time it is made available to the public.

B. The court should number the paragraphs in the decision.

C. The court should require all case authorities to be cited by stating the year, a
designator of the court, the sequential number of the decision, and where reference is to
specific material within the decision, the paragraph number at which that material appears.

D. Until electronic publications of case reporis become generally available to and
commonty relied upon by courts and lawyers in the jurisdiction, the court should strongly
encourage paraliel citations, in addition to the primary citation described in paragraph C
above, to commonly used printed case reports. When a cited authority is not available
in those printed case reports, the court should require counsel to provide printed copies to
opposing counsel and to the court. The parallet citation should anly be to the first
page of the report and paraliel pinpoint citations should not be required.
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E. The standard form of citation, shown for a decision in a federal court of appeals,
should be:

Smith v, Jones, 1996 5Cir 15, 118, 22 F.3d 855.

1996 is the year of the decision; 5Cir refers to the United States Court of Appeals for
the 5th Circuit; 15 indicates that this citation is fo the 15th decision released by the court
in the year; 18 is the paragraph number where the materiat referred to is located, and
the remainder is the parallel citation to the volume and page in the printed case report
where the decision may also be found.
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REPORT

The Special Committee on Cifation issues submits the following report
concerning its recommendation to the House of Delegates:

I._Charge to the committee.

In recent years, growing numbers of court decisions have beeome available
soon after their release, through electronic publication on computer bulletin boards,
disks, and the Internet. The traditional method of citing to volume and page
numbers in printed reponts cannot be used effectively for these decisions bec wuse
the printed reports typically are not published until considerably later. In an effort to
develop citation methods that work effectively both with books and with computer
databases, a number of jurisdictions are considering or have recently adopted new
citation systems. While there are similarities, these new systems differ significantly
among themselves,

The Board of Govemors recognized the importance of avoiding a proliferation of
varying citation systems and created this committee at the ABA Annual Meeting in
August, 1995. The charge to the committee was:

The Committee shall (&) evaluate citation issues, Inviting views from ail ABA
entities and organizations active in fields related to legal citation; (b) develop
recommendations concerning a citation system which will be broadly acceptable
to the bar and to the courts; and, (c) recommend action for consideration by the
Board of Governors and the House of Delegates at the 1996 Annual Meeting.

l. The ittee's study of citation is: !

The committee posted notices of its work on the ABA Network home page on
the Internet and wrote to invite written submissions by interested individuals, ABA
sections and divisions, state bar associations, state and federal judiciaries, the
editors of the two leading citation manuals, publishers of legal declsions, law
libraries, and other entities who had previously worked with citation issues. The first
invitation was issued on October 17, 1995, and the period for submissions extended
until May 5, 1996,

Based on the written submissions received by November 20, 1995, the
committee selected entities and individuals o provide further information in oral
presentations in Chicago on December 8, 1895. Those invited to make
presentations represented the entire spectrum of views as o positions the ABA
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should take concerning citation issues. The following entities and individuals made
presentations:

ABA Section of Intellectual Property Law
Sabina Assar
Gary D. Spivey

American Association of Legal Publishers
Eleanor J. Lewis
Alan D. Sugamian

Association of Reporters of Judicial Decisions
Frederick A. Muller

State Bar of South Dakota
Thomas C. Bamett, Jr.

Taxpayer Assets Project
James Love

West Publishing Company
Donna Bergsgard
Brady C. Williamson

Wisconsin State Bar
John H. Lederer

Christopher G. Wren
Jilt Rebinson Wren
{individual Wisconsin lawyers)

The commiitee drafted an initéal outline of its report based on the wriiten
submissions received and the oral presentations at its meeting on December 8,
1995. After a number of revisions, a draft report was distributed for public comment
on March 18, 1996. Copies were sent to all who had submitted material to the
committee and to all who requested a copy, and the report was made generally
available through the ABA Network.

The committee took into consideration all of the information and comments it
received by May 9, 1996, and prepared this final report with recommendations for
consideration by the Board of Govemors and House of Delegates at the 1996 ABA
Annual megting.
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18 The committee was fortunate to have the benefit of the advice of liaisons from
other organizations with particular expertise and interest in citation issues. These
liaisons werg:

Noel J. Augustyn, Esq.
Administrative Office of the United States Courts

The Honorable Danny J. Boggs
Judicial Conferance of the United States

Professor Rita T. Reusch
American Association of Law Libraries.

The liaison members participated fully in the meetings and discussions of the
committee, but did not take any part in the decisions of the committee as to its
report and recommendations. The members of the committee, who were solely
responsible for these decisions, and the entities from which they were drawn were;

Robert W. Barger, Immediate Past Chair, ABA
Section of Science and Technology (New Jersey).

James E. Carbine, Co-chalr, Trial Practlice
Committee, ABA Section of Litigation
(Maryland).

J. D. Rleming, Jr., Chair {Georgia).

Professor Patricia B. Fry, Council Member, ABA
Section of Business Law (North Dakota).

Robert E. Hirshon, Chair Elect, ABA Tort and
insurance Practice Section (Maine).

The Honorable Thomas S. Wiliams, Vice Chair,
Court Manageiment and Administration Commitiee,
ABA Judiciat Administration Division (Wisconsin).
Carolyn B. Witherspoon, President, Arkansas

Bar Assoclation (Arkansas).

i, Summai the Committee's lusions
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As directed by the Board of Governors, the committee evaluated the citation
issues which were raised in the wrilten and oral submissions it received. The
primary issue of concern was whether or not the committee should recommend a
new citation system which is not limited to references to volume and page numbers
in printed case reports.

Comments submitted to the committee showed substantial agreement on
ceftain core points. While preferences were expressed for one forim of citation.or
another, there is general recognifion that courts should be and are free to prescribe
a preferred or mandatory citation method, including new methods which do not rely
on the traditional system of citing to volume and page numbers in psinted reports.
(E.g., West Publishing's Statement of Position to the American Bar Association
Citation Issues Committee, p. 12 (Nov. 17, 1995.}} There also is general
agreement that substantial uniformity of citation systems should be encouraged for
all jurisdictions. The major point of disagreement is whether or not paraliel citations
to a specific source, such as Lexis, Westlaw, or the West National Reporter
System, should be required in addition to a "generic" and medium neutral citation.
(d.)

Based upon the information it received, the committee recommends that courts
adopt a universal citation system using sequentiaf decision numbers for each year
and internal paragraph numbers within the decision, these numbers being assigned
by the issuing court and included in the decision at the time it is made publicly
available by the court. The committee also recommends that parailel citations to
commonly used print sources be strongly encouraged. This citation system is
equally adapiable to printed and electronic case reports and is thus medium neutral.

V. The Committee’s Analysis of the issues,

lsstie No. 1: Is there a reason to change the existing citation system?

The existing citation system is based on a volume and page citation to a printed
report of decisions. Some jurisdictions have official reports and a number of
commercial vendors offer printed reporis. These printed reports have eamed
universal acceptance by courts and lawyers, and a change in this citation system
cannot be suggested absent a clear and convincing reason. The committee has no
doubt that such a reason exists.

In recent years, computer-based technology has added capabilities which are
now commonly recognized as offering significant improvements in the way that
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legal authorities are published and disseminated. Few courts still use typewriters.
Decisions are largely prepared on computer word processors. As a result,
decisions are generated as computer files that can be made available on online
computer databases in a few hours instead of the several weeks that are often
required to produce printed reports.

In addition to substantial improvement in the speed of publication, electronic
publishing offers significant reductions in the bulk of case reports. Reports that
would require hundreds of volumes to print can be stored on a CD ROM disk far
smaller than a paper back book, allowing a lawyer to carry a library and a computer
to read it in a briefcase.

Another important factor is cost. For sole practitioners and small firms as well
as for large firms, the current economic pressures on law practice demand that
overhead costs be controlied. The cost of making legal research material available
is therefore a key issue for most fawyers. The cost of a CD ROM library is often a
smatl fraction of the cost of a printed library and the space it occupies. This makes
extensive collections of case reports widely available in smaller towns as well as in
the cities, and significantly decreases the cost of those reports.

The committee recognizes that many lawyers prefer to use printed case reports
for legal research, and that printed reports likely may remain the preferred source
for some time. Just as clearly, a number of examples demonstrate that the
publication of case reports Is beginning to respond at an accelerating pace to the
lower cost and more prompt availability of material that electronic publication makes
possible. As of January 1, 1996, the federal judiciary was "in its seventh year
offaring various electronic public access services to federal court information. . . .
The federal courts expect to complete the installation of an electronic public access
service into every federal appeliate, district, and bankruptcy court within the next
several months. . . . All federal circuit courts now offer public users electronic
access to appellate court decisions (slip opinions) and other court information . . .
" (Directory of Electronic Public Access Services, U.S. Federal Courts Home
Page, Internet, hitp://iwww.uscourts.gov.) All new Supreme Court and United States
Courts of Appeals decisions are available on searchable databases soon after they
are released. Some law journals are now published only on the Intemet, and not in
print. South Dakota is an example in which electronic publication of case reports by
a state bar association has made Inexpensive libraties available to all lawyers in the
state at a modest cost. At least one publisher of CDROM case repotts has said "we
are in the process of expanding our coverage to all 50 states and adding federal
coverage as well." (Brochure, LOIS, Inc., page 3, January 1996.)

Examples such as these have convinced the committee that the confinued
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growth of electronic publication of case reporis is certain. Itis clear that citation
methods which are satisfactory for printed reporters are not well suited to elecironic
databases and reporters. The volume and page numbers which describe very
naturally where material can be located in printed reporters are not meaningful or
convenient to apply to computer files, which are far more easily indexed
sequentially as they are released. in addition, requiring electronic reports to use the
page numbers from printed reports is impractical since those page numbers are not
availlable until quite some time after the electronic report is published. The adoption
of a new citation method is essential to allow electronic publication of case reports
to reach its full potential.

The commiitee concludes that it will be necessary to adopt a new citation
system suited as wel! to print publication as to electronic publication. This new
system should be medium neutral in that it should be as easlly used with printed
reports as with electronic reports. The principal objective is to enhance the use of
all forms of case reports, and not at all {o impede the use of printed reports.

The commiitee recommends that the new citation system be applied to all
decisions released to the public after the date of adoption of the system by the
court.

Issue No. 2: What citation convention should be specified for reporis of decisions?

As outiined in the following paragraphs, the committee recognizes that any
citation system that will be equally useful for printed and electronic case reports
must depend on the assignment of specific references by the courts at the time their
decisions are released. The courts are in the best position to decide what those
references should be, weighing such factors as administrative burdens and costs,
convenience for the courts and pracficing lawyers, and the advantages of uniformity
among the various jurisdictions. The committee's recommendations in the following
paragraphs are intended to suggest a beginning point for these decisions.

There are clear advantages to using a consistent locator system for printed
reports and for electronic reports. This will allow lawyers and others to use the
types of reports that best suit their needs and preferences, and to use the same
citations in the works of a variety of publishers of printed and electronic reports.

The use of a universal citation system throughout all jurisdictions also has clear
advantages. The free flow of commerce encourages interstate business operations
and the resuit is that lawyers ofien practice in many different jurisdictions and counts
increasingly take advantage of reasoned decisions from other jurisdictions. A
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system of universal, permanent, immediately available citations for electronic media
will greatly ease the burden of those users.

in the following paragraphs, the committee has suggested a specific format for
the universal citation system. While it is clear that some courts may find it
necessary to implement the system with modifications in the recommended format,
as noted in §20, the benefits from uniformity across the nation will be realized only i
the courts adopt consistent formats whenever reasonably possible. The commitiee
would, for example, urge all federal courls of appeals to use consistent court
designators.

Some have suggested that reports be cited by case docket numbers since
these numbers could be used for electronic reports as well as for printed reports.
This choice would entail several disadvantages, the most significant of which is that
multipte decisions in a case would produce multiple reports with the same citation.

We recommend that each court assign distinctive sequential indexing numbers
to decisions it decides should be released for general distribution o the public.
These sequential numbers can be used easHly both in electronic reporters and in
printed reporters.

The committee recommends a universal system of citing to a decision by stating
the year, a unique designator selected by the court, and a sequential number
assigned to the decision.’ This combination of identifiers creates a unique
designation of that decision. The commitiee suggests that all jurisdictions adopt the
mandatory use of this universal citation system.

Fn 1. Each jurisdiction will decide which of
its decisions will receive a sequential
number designation. See 131.

An example of the decision designator in the uniform citation system for a
federal district court is:

Smith v. Jones, 1996 SDNY 15
in which 1996 is the year of the decision, SDNY is the United States District Court

for the Southern District of New York, and 15 represents the 15th decision of the
court during the year.

Standard forms of other decision designators in the uniform citation system are
given in Appendix A.
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The commitiee recommends the use of this citation form by all state and federal
appellate courts and trial courts for which case reporis are customarily published.

lssue No. 3: How should sequential decision numbers be assigned?

The committee concludes that the courts in which the cases are decided should
control the assignment of sequential decision numbers.

The commitiee recommends that each court assign a sequential number to
each decision that the court decides should be released for general distribution o
the public.? The court may also wish to add brief supplemental signals fo the
universal citation to give additional information such as non-precedential decisions,
NP, or “urcitable® decisions, U.* An example is:

Smiith v. Jones, 1996 9Cir 33 U.

Fn 2. All decisions, whether or not assigned a
number by the court indicating release for
general public distribution, are of course
public records and may be obtained by
anyone for any purpose from the clerk.

Fn 3. A decision not to number the decision
will not prevent its being cited, to the
extent permitted by the forum court, in
the same manner as formerly, for example
by docket number.

Issue No. 4: What lccator should be used for pinpoint citations within case reports?

The committee concludes that a uniform system of pinpoint citation is highly
desirable, for the same reasons that support a unifosm system of idendifying
decistons. With the proliferation of case reporters, it is entirely possible that the
lawyers and the court may, in a given case, use different sources for their legal
citations. A common reference point through a uniform system of pinpoint citation
will be of significant help in avoiding the confusion that will result if different systems
are in use among different publishers and different jurisdictions.

Location markers in printed case reporis have been dependent on the format of
the printed text, such as page, column, or line numbers. A selection of one or two
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columns per page, different page sizes, or different type fonts would change the
tocation marker at which pasticular text appears within the report in varlous editions
or formats.

For electronic case reports, the location markers used for printed reports are
less meaningful. In a word processing file, for example, the page, column, or line
location can be changed immediately by selecting different fonts or margins in the
software. Fixed locators independent of formatting may be specified in many ways,
such as by an arbitrary sequential number inseried after each 100 words of the
report, but most readers feel that these arbitrary markers detract from printed
reports.

One locator as suitable for printed reports as for electronic reports is the
beginning of a paragraph. The commiltee concludes that the use of sequential
paragraph numbers, such as those used in this report, within case reporis offers a
universal locator for case reports independent of the medium. Paragraph numbers
can be applied easily, whether manually or through the use of a macro in a word
processing program. if errors occur, the result would merely be that the locator is
not quite as precise as it might be, so that multiple paragraphs fal within a single
paragraph number, or that a single paragraph may be assigned more than one
number. In either event the locator is still considerably more precise than a page
number in a printed report and therefore is more usable.

The committee recommends that all jurisdictions adopt the use of paragraph
numbers assigned by the court as locator markers within decisions. The paragraph
numbers should become part of the official text of the decision.*

Fn 4. The use of the paragraph numbers is
jllustrated in 140 below.

lssue No. 5: Should parallel citations be employed in addition to the recommended
universal citation?

Any new citation system must be designed to ease, not impede, the access of
courts and lawyers to case reports. The system therefore should maximize the
utility and comfort of the citation system for those who prefer printed case reports
and for those who prefer electronic case reports. The committee's approach o its
recommencdation conceming parallef citations reffects this commitment.

The committee is convinced that over time, primary reliance on printed case
reports will shift to primary reliance on electronic case reports. The duration of this
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fransition period is likely io be determined by the reaction of the legal market.
During the transition period, the committee recommends that in addition to the
universal citation, all jurisdictions strongly encourage paraliel citation 1o a print
source, if there is one that is commonly used in the jurisdiction. Examples are a
parallel citation fo U.S.P.Q. (United States Patent Quarterly), the West National
Reporter System, an official court reporter, and the BNA Labor Relations Reporter.
If the report is not available in commonly used printed reporters, the commitiee
recommends that the court require copies of the decision to be fumished to the
court and opposing counsel.

The parallel citation should be to the beginning of the decision in the format
employed by the print source. As noted in 147 through 149, publishers of printed
reports have incorporated paragraph numbers assigned by the court into their
reporters. Repeating the pinpoint citation in the parallel citation is thus
unnecessary.

An example of the recommended parallel citation form for a federal court of
appeals is:

Smith v. Jones, 1996 5Cir 15, 118, 22 F.3d 955.
Other standard forms are set out in Appendix A.

The paragraph number format used in this report assists in locating a paragraph
quickly, but some courts and publishers have expressed a preference for a different
format. The Supreme Court of Canada, for example, uses numbers in the margin
without the paragraph symbol. West Publishing Company uses paragraph symbols
and numbers aligned with the left text margin in printing the South Dakota reports.
As long as the paragraph numbers are easily recognized in the repont of a decision,
any format will suffice. While the paragraph symbol is readily typed using most
word processing software, the committee recommends that the use of a recognized
alternative, such as par., be permitted in a citation just as sec. is widely accepted as
an alternative to the section symbal, §.

Issue No. 6: Primary contentions of proponents of the present citation system.

Early in the committee’s study, those who favored retaining the present citation
system without change suggested many reasons for doing so. The committee
cansidered these suggestions at length and took them into account in arriving at the
system tentatively recommended by the committee in its preliminary report. Some
responses io the preliminary report, which was widely distributed for public
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comment, expressed very strong preferences for one system or another without”
explaining the grounds for those preferences. A number of comments
recommended additional features or refinements of the new system, but did not
contend that the new system would be seriously flawed. Only three primary
arguments remained in any significant number of comments opposing the system
recommended in the preliminary report. The committee does not question the
sincerity of the exponents of these arguments but concludes that the arguments are
not well founded.

The first argument was stated with admirable precision by a judge. With
reference to the existing citation system, the judge said "If it ain't broke, don't fix it --
it ain't broke.”

The present citation system does function well for conventional printed reports,
as the committee recagnized in T12. It does not, hawever, afford 2 citation suited to
the electronic publication of a court decision when it is first released to the public.
Printed volume and page numbers are not available until weeks or months later.
Requiring electronic case reports to use these printed citation references deprives
users of the speed of publication, lower cost, and lower space requirements of
electronic case reports, as is explained at iength in 13 through 18. The universal
citation system recommended by the committee s intended to meet this problem.

The second argument is that the recommended citation system is a “citation to
nowhere” because it does not identify the source of the citation. In fact, the
recommended cltation system is the ultimate citation to somewhere, because itis a
citation directly to the court's decision in the form in which it was released by the
court. The court assigns the decision number and places the paragraph numbers
when it releases the decision to the public and files it in the record of the case.
Every citation using those reference numbers is a citation to that original decision.

The last remaining argument Is that formidable burdens will be imposed if courts
are responsible for assigning sequential numbers to their decisions and numbering
the paragraphs. While this argument has been advocated with skill, no factual
support for it was offered to the committes. Since several courts have already
implemented such systems, and major print publishers, including West Publishing
Co., have begun printing reports using those systems, the committee concludes
that no insurmountable burdens are involved.

Many Canadian courts have used paragraph numbering in their decisions for a
number of years, and the Supreme Court of Canada has numbered the paragraphs
in its reponts since January 1, 1995. The committee was advised that
implementation of this system required only a few hours for the first secretary fo be
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trained in using a word processing macro to place the numbers, and less than an
hour to train each of the other secretaries. The court reponts the cost of
implementing this system as being modest. The paragraph numbered tepotts
released by the Supreme Court are used by online services and aimost all
Canadian publishers of printed case reports. Copies of a few pages from a decision
of the Supreme Court of Canada are attached.

The new citation system adopted by Louisiana uses slip opinion page numbers
instead of paragraph numbers. These slip opinion page numbers are printed in the
West National Reporter System, along with West's own page numbers. Copies of a
few pages from the West reporter are attached. Louisiana is pleased with its
system and no significant problems with its use have been reported.

South Dakota has adopted a system very similar o that recommended by the
committes. Coples of pages from a South Dakota Supreme Court decision, the
report of the decision in WestLaw, the report in the CD ROM produced by the State
Bar of South Dakota, and the report published by West in N.W.2d are attached.
The committee is inforimed that no substantial burdens were encountered in
implementing the system,

The experience of courts that have already implemented citation systems
similar to that recommended in this report has convinced the committee that no
substantial burdens will be imposed on the courts or publishers by the
recommended system.

Special Committee on Citation issues
J. D, Fleming, Jr., Chair
August 1996
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APPENDIX A

Standard citations for representative types of decisions are set out in this
appendix. They are intended only to be iliustrative, not exhaustive.

The commitiee recommends that at the time of release, each judicial decision
should include a distinctive sequential designation unique to that decision by stating
the year, the court designator and the sequential number of that decision within the
c¢alendar year cycle. For state courts, the committee recommends the use of
two-leiter postal codes. (Exampile: 1996 MD 15 or 1996 WI 15). The following is a
series of examples of how the new universal form of citation would work in a state
court jurisdiction, accompanied by a paratlel citation to a print source.

1. Smith v. Jones, 1996 MD 15, 696 A2d 321.
2. Smith v. Jones, 1996 MD App 16, 696 A2d 436.
3. With a pinpoint citation: Smith v. Jones, 1996 MD 15, 1123, 696 A2d 321.

4. With a citation to material in a footnote: Smith v. Jones, 1896 MD 15, n.4, 696
A2d 321.

5. Under the new system, a decision is “published® when it is first released to the
public. if later revised, the modified decision or errata should be assigned a new
sequential number. Smith v. Jonas, 1996 MD 15, 696 A2d 321, modified, 1996 MD
47, 697 A2d 457; Smith v. Jones, 1996 MD 15, 696 A2d 321, errata 1996 MD 47.

The recommended citation system is especially suited to single court
jurisdictions and can be made equally suitable for multiple court jurisdictions, such
as the federal court system, by breaking down each larger jurisdiction into its
natural subparts. How the recommended universal form of citation would work for
the various federal jurisdictions Is shown by the following examples.

6. Supreme Court: Smith v. Jones, 1996 US 15, 124 SCt 432.

7. United States Court of Appeals for the Fourth Circuit:  Smith v. Jones, 1996 4Cir
22, 85 F3d 567.

8. United States District Court for the District of Maryland: Smith v. Jones, 1996
DMD 17, 923 F. Supp. 835,

9. United States District Court for the Southemn District of New York: Smith v.
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Jones, 1996 SDNY 15, 922 F. Supp. 214.

10. For a federal court patent case the citation might be: Smith v. Jones, 1996
EDVA 34, 23 USPQ2d 456.

Where courts in different iccations are part of a single system, they may well
wish o draw their sequential numbers from a central source rather than creating a
saquence for each location. The committee understands that some court
executives have concluded that inexpensive technology fs already available to
assign numbers from a central computer instantaneously over a phone line. This
technology is widely used at present to record credit card purchases and issue
approval numbers.

Other federal fribunals could use analogous conventions.
11. The Tax Court: Smith v. Commisgioner, 1996 TG 3.

12. The Occupaticnal Safety and Health Review Commission; Secretary of Labor
v. Smith, 1996 OSHRC 7.

16



1. v. edwards

Calhoun Edwards Appellant
V.
Her Majesty The Queen Respondent

Indexed as: R. v. Edwards

File No.: 24297,

1995: June 1; 1996: February 8.

Present: Lamer CJ. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier,
Cory, McLachlin, Iacobucci and Major JJ.

on appeal from the court of appeal for ontario

Constitutional law -- Charter of Rights -- Unreasonable search and
seizure -- Evidence -- Admissibility -- Search of apartment of third party -- Real
evidence seized and admitted -- Whether or not accused can challenge admission
of evidence obtained as a result of a search of third party’s premises -- Canadian

Charnter of Rights and Freedoms, ss. 8, 24(2).



CORY ).

What rights does an accused person have to challenge the admission of
evidence obtained as a result of a search of a third party’s premises? That

is the question that must be resolved on this appeal.

Factual Background

As a result of receiving information that the appellant was a drug trafficker
operating out of his car using a cellular phone and a pager, the police placed
him under surveillance. They were told that he had drugs either on his
person, at his residence or at the apartment occupied by his girlfriend, Shelly
Evers. At the time, Ms. Evers was an 18-year-old student in grade 11 who

lived alone.

On the day of his arrest, the police observed the appeliant drive Ms. Evers’
vehicle from a residence to her apartment. The appellant entered the
apartment and stayed there for a brief period of time. Shortly after he left,
he was stopped by the police. They knew his driver’s licence was under
suspension and that a person driving while his or her licence is under
suspension may be arrested without a warrant (pursuant to the provisions of

the Highway Traffic Act, R.S.0. 1990, ¢. H.8, 5. 217(2)).

The police saw the appellant speaking on the cellular phone in the car. When

they approached the vehicle, they saw the appellant swallow an object



..

wrapped in cellophane about half the size of a golf ball. The car doors were
locked, and the appellant did not unlock them until he had swallowed the
object. He was arrested for driving while his licence was under suspension

and taken into custody. Evers’ car was then towed to the vehicle pound.

It was conceded that the usual practice upon arresting a person for driving
while under suspension was to impound the car and give the individual a
ticket. It was unusual to take someone into custody and it was acknowledged

that this procedure was adopted in order to facilitate the drug investigation.

The police suspected that there might be crack cocaine in Ms. Evers’
apartment, but they did not consider that they had sufficient evidence to
obtain a search warrant. After taking the appellant into custody, two police
officers attended at the apartment. They made a number of statements to
Evers, some of which were lies and others half-truths, in order to obtain her
cooperation. They advised her: (1) that the appellant had told them there
were drugs in the apartment; (2) that if she did not cooperate, a police officer
would stay in her apartment until they were able to get a search warrant;
(3) that it would be inconvenient for them to get a search warrant because of
the paperwork involved; and (4) that one of the officers would be going on
vacation the following day and regardless of what they found in her

apartment, she along with the appellant would not be charged.

There is conflicting evidence as to whether these statements were made
before or after the officers were admitted to the apartment. Nonetheless,

once inside, Ms. Evers directed them to a couch ini her living room where she
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Janice G. CLEMENT, as Provisional Cura-~
trix of James C. Clement, and Charlene
B. Thibodaux, as Natural Tutrix of the
Minor Children, Brittany Renee Clem-
ent and Ashley Elizabeth Clement

Y.

Melanie FREY, Lonisiana Indemnity
Company, and Louisiana Department of
Transportation and Development {(Office
of Highways).

Melanie A. FREY
v

LOUISIANA DEPARTMERT OF TRANS-
PORTATION AND DEVELOPMENT
(OFFICE OF HIGHWAYS).

Nos. 95-C-1119, 95-C~1163.
Supreme Cowrt of Louisizna.
Jan. 16, 1998,

In congolidated personal injury actions
arising out of head-on coliision, in which neg-
ligence was alleged on part of driver whoee
vehicle erossed over center line and on part
of state for failing to properly maintain read-
way, the 32nd Judicial District Court, Terre-
bonne Parish, Nos, 106027, 106868, 107196,
Edward J. Gaidry, J, entered judgment allo-
cating 95% fault to state and 5% feult to
driver. Appeal was taken. The Court of
Appeal, 653 So.2d 1341, found that allocation
of fault was clearly wrong and conducted de
novo review in concluding that equal slioca-
tion of fault was appropriste. On writ of
review, the Supreme Court, Calogero, C.J,
held that: (1) after Court of Appeal found
dearly wrong apportionment, of fault, it eguld
adjust, award only to extent of lowering or
raising to highest or lowest point respectively
that was reasonably within tzial court’s dis-
cretion, and (2) under such atandard, alloca-
tion of 756% fault to state and 25% fawlt to
driver reflected proper adjustment.

Affirmed in part, remanded.

* Judge Butrell J. Carter, Court of Appeal, First
Circui, sitting by assigranent in the vacancy cre-
ated by the resigmation of Dennis, J., now & judge
on the United States Court of Appeals for the

Lemmon, J., cononred and assigned

Teasans.

L. Appeal and Error 2=893(3), 1008.1(13),
11512, 3)

After Cowrt of Appeal finds clearly
wrong apportionment of fault, it should ad-
just award, but only to extent of lowering or
raising it to highest or lowest point respec-
tively that in reasonably within trial court's
discretion; appellate court should give some
deference to trial court's allocation of feult;
sbrogating - Cornish v. State, Department of
Transportation end Development, 647 So2d
1170,

2. Negligence 2=135(9)

In consolidated personal injury actions
arising out of head-on coBlision, in which neg.
ligence was alleged on part of driver whose
vehicle crossed over center line and on part
of state in failing to properly maintain road-
way, allocation of only 5% fault to driver and
95% fault to state wus clearly wrong, and
25%-T6% allocation was lowest-highest sup-
parted by evidence.

Danny J. Lirette, Michae] X. St Martin,
for Applicant in No. 95-C-1119,

James Robert Dagate, F. Hugh Larose,
Boudreasux & Larose, Philip J. McMahon,
Richard P. Ieyoub, Attorney General, Sidney
F. Lewis, V, for Respondent.

James Robert Dagate, F. Hugh Laroge,
Bondreawx & Larose, for Applicant in No.
95-C-1163.

Danny J. Lirette, Michrel X. St. Martin,
Philip J. McMahon, Richard Phillip Teyoub,
Attorney General, Sidney F. Lewis, V, for
Respondent.

_LCALOGERO, Chief Justice.*

We granted writs in this case ! to consider

how fault should have been allpcated by the
Fifth Circit. Carter, I, recused, was oot on
panch. Rule IV, Part 2,§ 3,

3. This case and Jerry Wayne Hill v. Morehouse
Parish Police Jury, 95-C-1100, 666 So2d 612
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court of appeal, after it determined that the
distriet eourt's allocation of fault was mani-
festly erronecus, or clearly wrong. The
court of appeal in this case ormed a de
novo review and thereupon apportioned fault
as it perceived was warranted based on the
record?® Thereafter, plaintiffs filed writ ap-
plications with this Court, which were grant-
ed.

Under the facts of this case and for the
reasons set forth below, we reverse. The
court of appeal was correct in finding that
the district court’s 95-0 allocation of fauif
wzs clearly wrong. However, rather than
simply fixing the percentages, the court of
appeal should have given some deference to
the district court and decreased the DOTD's
95% fault to the highest reasonable percent-
fault of the driver, Frzy, to the lowest rea-
sonable percentage within the discretion of
the district court. We decide here for the
first time that the court of appeal's fixing a
fault percentage in its unfettered diseretion,
with no deference whatever to the district
court’s finding, was improper.

On November 28, 1992, at approximately
4:00 pm., on Louisiana Highway 309 in La-
fourche Parish, a vehicle driven by Melanie
A Frey crossed the center hine and collided
head-on with 8 vehicle driven by James C.
Clement (“Clement”). Highway 309 is a two-
lane highway traversing the Chacahoula
Swamp in Terrebonte Parish. The highway
does not have any edge striping and the shell
shoulder varies between one and three feet
in width and slopes down toward the swamp.
On the date of the accident, there were ruts
along the edge of the paved surface, ranging
from two to five inches deep, and it had been

L, itteatly,

At the time of the accident, Frey was
returning from her child’s haircut appeint-
ment. As a result of the eollision, Clement's
vehicle weat into a canal alongside the high-

(La. I/1696) were consolidated for oral argu-

ment. See the separate opinion rendered this
day in that case.

2, The district coust assessed 95% of the fault ta
the DOTD apd 5% to the antomebile driver,
defendant, Frey (plaindff in this consolidated law-

666 SOUTHERN REPORTER, 2d SERIES

way and both Frey and Clement suffered
serious injuries. Because Clement suffered
orgovic brain damage and was interdicted,
his mother, Janiee G. Clement (“Mrs. Clem-
ent”) was named his curatriz.

Thereafter, Mrs. Clement filed suit on
Clement’s bebalf against Frey, Frey's liabili-
ty insurer, Louisiana Indemnity Company
(*LIC™, and the Louiziana Department of
Transportation and Development (“DOTD"),
alleging that the uegligence of the DOTD
and that of Frey caused the accident. Char-
lene B. Thibodaux had lived with Clement for
six years. They had two children, Brittany
Renee Clement apd Ashley Elizabeth Clem-
ent. Thibodaux, as natural tutrix of Clem-
ent's minor children, joined in Mrs. Clem-
ent's suit seeking damages on the children’s
behalf. MeDermott Incorporated (“McDer-
mott™) intervened to recaover hospital, medi-
they had paid Clement, and to which they
were conventionally subrogated.?

Additionally, Frey filed a separate lawsuit
against DOTD, alleging as did defendants
theat the DOTD had notice but did not repair
Highway 309 properly and timely. Then,
LIC, Frey's liahility insurer, filed a concur-
smmweedmgnddepumtednsﬂomm-

After a bench trial, the distriet court found
that the DOTD was 95% at fault and Frey
5%. The court found Frey's total damages
were $142.28355 Clement’s damages were
$4,465,488.84, and the two Clement children's
damagea were $150,000.00 each. The award
ageinst LIC was limited to the Liability insur-
ance policy amount and McDermott was
awarded judgment on its intervention clafm
for hospital, medical, and indemnity expenses
paid to and on behalf of Clement.

suit), The court of appeal, bowever, determined
that both the DOTD and Frey wers S0% at fault,

3, Prior to irial, ﬂ:epammsﬂpﬂnmdthmucbm

bospital/medical expenses
efits, $401,6%6.49 and $8.650.00 respecaively.
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KONENEKAMP, Justice.

[Y1} We earlier remanded this matter for additional findings of fact and
conclusions of law. Schroeder v. South Dakota Dept. of Social Services, 529 NW2d
589 (SD 1995)(Schroeder I). Upon entering specific findings, the circuit court again
reversed the Career Service Commission’s decision to reinstate Trudy Schroeder as

an employee with the South Dakota Department of Social Services (DSS).
Schroeder appeals and we affirm.

Facts
[92] The facts are summarized in Schroeder I

Schroeder was employed by DSS for fourteen years; first
as a social worker, then a line supervisor and, finally, a
district program supervisor. During most of her career
with DSS, Schroeder displayed exemplary work
performance. However, in 1991, problems arose,

Schroeder assumed a new position as District
Program Supervisor (DPS) in 1991. Thereafter, her
superiors became concerned about her management style
ang inability to get along with her co-supervisor. Based
on these problems, Schroeder was given an unsatisfactory
performance rating in two written evaluations. She was
put on a formal work improvement plan on April 20,
1992, This plan contained detailed steps of how
Schroeder could improve her performance. On July 16,
1992, DSS contended Schroeder failed to meet plan
requirements resulting in her termination,

Schroeder appealed her termination to the
Commission. Commission, an administrative board of
appeals, is granted authority to adjudicate disputes
between state employees and agencies. After hearing two
days of testimony from over twenty-five witnesses,
Commission entered detailed findings of fact and
conclusions of law. Incorporated in its findinps,
Commission determined that Schroeder had difficulty
adapting to the management role required of a DPS and
was unable to develop a good working relationship with

-1-
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her co-supervisor. Commission noted Schroeder's
unsatisfactory work performance rating and
noncompliance with a work improvement plan.
Furthermore, Schroeder was found to have acted
inappropriately by involving co-workers in her
employment controversy.

Commission agreed with DSS that Schroeder’s
work performance was unsatisfactory. However,
Commission could not find that Schroeder's misdeads
constituted "jusi cause” for termination. it held that DSS
had not carried its burden of proving that Schroeder had
“violated any department, division, burean or institution
regulation, policy, or order or failed to obey any oral or
written directions given by a supervisor or other persen in
authority.” Commission further stated that while
Schroeder’s actions "were not always professional or
appropriate, they did not amount to insuboerdination nor
were they disruptive of the morale and efficiency of the
department.” Consequently, Commission reversed DSS’
decision o terminate Schroeder and reinstated her
without back pay or benefits.

DSS appealed Commission’s reinstatement order to

the eircuit court which reversed Commission’s decision.

The circuit court held "just cause” existed for termination

under Administrative Rule 55:01:12:05(4)(6) and (7). The

couxt further held Commission clearly erred in finding

that Schroeder was not ihsubordinate.
Id. at 590-91 (footnates omitied).
{13] After remand the circuit court ruled: (1) the Commission was not
clearly erroneous in finding Schroeder's work was unsatisfactory and that she did
not comply with the work improvement plan; (2) the Commission was clearly
erroneous in finding Schroeder did not disrupt the efficiency and morale of the
Department; (3) the Commission was "arbitréry" in concluding Schroeder did not

violate written and oral directions from her supervisor and was not insuberdinate;
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Department of Social Services (DSS)
appealed Career Service Commission’s order
reinstating employee to her former position
with DSS. On remand, 520 N.W.2d 539, the
Sixth Judicial Circuit Court, Hughes County,
James W. Anderson, d., reversed. Emgployee

The Supreme Court, Konenkamp,
J, held that: (1) evidente supported
Commigsion's findinge that employee’s work
performante was unsatisfactory and that
employee failed to successfully comply with
work improvement plan; (2) Commission’s
decigion to reinstate employee was not
supported by its factual findings; and (3)
employee was not denied due process.

Affirmed.

(11 ADMINISTRATIVE LAW AND
PROCEDURE <= 683

15Ak683

Supreme Court reviews administrative
decisions same as cireuit court.

[21 ADMINISTRATIVE LAW AND
PROCEDURE a== 785

15Ak785

Factual determinations of administrative
agency can only be overturned if court finds
them {0 be clearly erroneous in light of entire
evidence. SDCL 1-26-36.

[31 ADMINISTRATIVE LAW AND
PROCEDURE &= 785

16Ak786

Unless reviewing court iz left with definite
and firm conviction mistake has been made,

Copr. ® West 1996 No claim to orig, U.S, govt. works

Page 1}

administrative agency’s findings of fact must
stand. ’

[4] ADMINISTRATIVE LAW AND
PROCEDURE &= 791

15Ak703

In reviewing findings of fact by Career Service
Commission, question is not whether there is
substantial evidence contrary to Commisgion’s
findings but whether there is substantial
evidense to support those findings.

4] OFFICERS AND
EMPLOYEES &= 72.55(2)
283k72.55(2)

In reviewing findings of fact by Career Service
Commission, question is not whether there is
substantial evidence contrary to Commission’s
findinge but whether there is suostantial

PUBLIC

evidence to support those findinge.

%] ADMINISTRATIVE LAW AND
PROCEDURE &= 781

15Ak781

Administrative agency’s conclusions of law are
fully reviewable, as are mixed questions of
fact and law which require application of Jegal
standard,

5] ADMINISTRATIVE LAW AND
PROCEDURE &= 79

15Ak796

Adminietrative agency’s conclusions of law are
fully reviewable, as are mixed questions of
fact and law which require application of legal
standard.

(6] OFFICERS AND
EMPLOYEES ¢= 72.63
283k72.63

Evidence supported Career  Service
Commission's finding that employee’s work
performance as district program supervisor
with Department of Social Services (DSS) was
unsatisfactory, where employee was unable to
develop good working relations with her
cogupervisor, foster parents who had
involvement with employee’s office expressed
cocern shout problems at such office
including employee’s lack of positive
leadership, employee yelled at her supervisor

PUBLIC

WESTL

3
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Jamea E. Carlon, Pierre, for appellce, a DPS and was unable to develop a good
working relationship with her co-gupervisor.
KONENKAMP, Justice. Commisgion noted Schroeder's
unsatisfactory work performance rating
1§ 1] We earlier remanded this matter for *226 and noncompliance with a work
additional findings of fact and conclusions of improvement plan, . Furthermore,
law. Schroeder v. South Dakots Dept. of mfwndtohaveactedimpmm!yw
Social Services, 520 N.W.2d 589 (S.D.1995) involving co-workers in her employment
(Schroeder I ). Upon entering specific coniroversy.
findings, the circuit court again reversed the Commission agreed with DSS that
Carcer Service Commission's decision to Schroeder's work  performance
reingtate Trudy Schroeder as an employee umahlfactorynowever,commissionwﬂd
with the South Dakota Department of Social not find that Schroeder's misdeeds
Servicez (DSS). Schroeder appeals and we constituted “just cause” for termination. It
affirm., . held that DSS had not carried its burden of

Facts
[1 2] The facts are summarized in Schroeder
E

Schroeder was employed by DSS for fourteen
years; first 88 a social worker, then a line
supervisor and, finally, a district program
supervisor. During most of her career with
DSS, Schroeder displayed exemplary work
performance. However, in 1991, problems

Arose.

Schroeder agsumed & new position as
District Program Supervisor (DPS) in 1991.
Thereafter, her superiore became concerned
about her management style and inability to
get along with her ¢o-supervisor. Based on
these problems, Schroeder was given an
uneatisfactory performance rating in two
written evalustions. She was put on a
formal work improvement plan on April 20,
1992. ‘This plan coniained detailed steps of
how Schroeder could improve her
performance. On July 16, 1992, DSS
contended Schroeder failed to meet plan
requirements resulting in her termination.
Schroeder appealed her termination to the
Commigaion. Commission, an
administrative board of appeals, is granted
authority to adjudicate disputes between
state employees and agencies. After hearing
two days of teetimony from over twenty-five
witnesses, Commission entered detailed
findings of fact and conclusions of law.
Incorporated in its findings, Commission
determined that Schroeder had difficulty
adapting to the management role required of

Copr. © West 1996 No claim to orig. U.S, govt. warks

proving that Schroeder had “violated any
department, divigion, bureau or institution
regulation, policy, or order or failed to obey
any oral or writlen directions given by a
supervisor or other person in authority.”
Commission further staied that while

amonnt to insubordination nor were they
disruptive of the morale and efficiency of the
department.” Consequently, Commission
reversed DSS' decision to terminate
Schroeder and reingtated her without back

order to the circuit court which reversed
Commission’s decision. The circuit court
held “just canse” existed for termination
under Adminigtrative Rule 56:01:12:05(4X6)
and (7). The court further held Commisgion
clearly erred in finding that Schroeder was

not insubordinate.
1Id. at 59091 (footnotes omitted).

Y 3] After remand the cirenit court ruled:
(1) the Commisgion was not clearly erroneous
in finding Schroader’'s work was unsatisfactory
and that she did not comply with the work
improvement plan; (2) the Commicsion was
clearly erronsous in finding Schroeder did not
disrupt the efficiency and morale of the
Department; (3) the Commission was
"arbitrary” in concluding Schroeder did mnot
violate written and oral directions from her
supervisor and was not insubordinate; (4) her
actions establiched just cause for discipline;
[FN1] and (6} once just cause was establighed
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KONENKAMBP, Justice.

1] We earlier remanded this matter for additional findings of fact and conclusions of law.
Schroeder v. South Dakota Dept. of Social Services, 529 NW2d 589 (SD 1995) (Schroeder I).
Upon entering specific findings, the circuit court again reversed the Career Service Commission's
decision to reinstate Trudy Schroeder as an employee with the South Dakoia Department of
Social Services (DSS). Schroeder appeals and we affirm.

FACTS
(92}  The facts are summarized in Schroeder I

Schroeder was employed by DSS for fourteen years; first as a soclal worker, then a line
supervisor and, finally, a district progrem supervisor. During most of her career with DSS,
Schroeder displayed exemplary wotk performance. However, in 1991, problems arose.

Schroader assumed a new position as District Program Supenvisor (DPS) in 1991,
Thoreafter, her superiors became concemned about her management style and inability to
geot slong with her co-supenvisor. Basod on these problems, Schroeder was given an
unsatisfactory performance rating in two written evaluations. She was put on a formal work
improvernent plen on Apiil 20, 1982. This plan contained detailed steps of how Schroeder
could improve her performance. On July 18, 1992, DSS contended Schroeder failed to
meet plan requirements resuliing in her termination.

Schroeder appealed her fermination to the Commission. Commission, an administrative

- 1996 SD 34 -
Printed from Dedota Disc
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board of appaals, s granted authority to adjudicate disputes between siate employses and
agencies. After hearing two days of testimony from over twenty-five witnesses, Commission
entered detsited findings of fact and conclusions of law. Incofporated in #s findings,
Commission determined that Schroeder had difficutty adapting to the management role
required of a DPS and was unable to develop a good working rolationship with her
co-supervisor. Commission noted s s00 227] Schroeders unsatisfactory work
performance rafing and noncompliance with a work improvement plan. Furthermore,
Schroeder was found to have acted inappropriately by involving co- workers in her
employment controversy.

Commission agreed with DSS that Schroeder's work performance was unsatisfactory.
However, Commission could not find that Schroeder's misdeeds constituted “just cause”
for termination. K held that 0SS had not carried its burden of proving that Schroeder had
“violated any department, division, bureau or institution regulation, policy, or order or falled
to obey any oral or written directions given by a supendsor or ather person in authority.”
Commission further stated that while Schroeder's actions "were not always professional or
appropriate, they did not amount to insubordination nor were they disruptive of the morale
and efficiency of the department.” Consequently, Commission reversed DSS" decision to
terminate Schroeder and reinstated her without back pay or benafits.

DSS appealed Commission's reinstatement ordar to the circult court which reversed
Commission’s daecision. The circuit court held "just cause" existed for tetmination under
Administrative Rule 55:01:12:05(4)(6} and (7). The court further held Commission clearly
eired in finding that Schroeder was not insubordinate,

Id at 590-91 (footnotes omitted).

[13)  After remand the circuit court ruled: (1) the Commission was not clearly emroneous in
finding Schroeders work was unsatisfactory and that she did mot comply with the work
improvement plan; (2) the Commission was clearly erroneous in finding Schroeder did not disrupt
the efficiency and morale of the Department; (3) the Commission was "arbitrary” in concluding
Schroeder did mot violate written and oral directions from her supervisor and was not
insubordinate; (4) her actions established just cause for discipline;{1} and (5} once just cause was
established the Department had the discretion to choose the proper discipline and the Commission
could not interfere with that managerial decision. The circuit court reinstated the Department's
decision to terminate. Schroeder appeals, asserting six issues, which we condense into three:

L Whether the Commission was clearly erroneous in finding Schroeder's
work performance unsatisfactory and in finding she failed to comply with
her work improvement plan.

Whether in reinstating her the Commission erred s a matter of law.
01 Whether Schroeder was afforded due process.
STANDARD OF REVIEW

[94] We review administrative decisions the same as the circuit court. Factual determinations
can only be overturned if we find them to be “clearly erroneous” in light of the entire evidence.
SDCL 1-26-36. Unless we are left with a definite and firm conviction a mistake has been made,
the findings must stand. The question is not whether there is substantial evidence contrary to the
Commission’s findings but whether there is substantial evidence to support those findings.
Conclusions of law, on the other hand, are fully reviewable, as are mixed questions of fact and law

=

- 1996 SD 34 -
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Clit o3 545 NW.Id 223 (5.D. 1996)

to judgment as a matter of law. The cireuit
court’s order granting summary judgment
for Defendants is affirmed.

{116] Cur determination of Issue 1 makes
discussion of Issue 2 unnecessary.

[117) MILLER, C.J., and SABERS,
AMUNDSON and KONENKAMP, JJ.,

1996 SD 34
In the Matfer of the Grievance of Trudy
SCERQEDER, Appellant,
’ v

"DEPARTMENT OF SOCIAL
SERVICES, Appellee.

Ne. 19237,
Supreme Court of South Dakota,

Submitted on Briefz Jan. 10, 1996.
Decided March 27, 1996.

Department of Social Services (DSS) ap-
pealed Career Service Commissfon’s order
reinstating employee to her former position
with DSS. On remand, 529 N.W.24 589, the
Sixth Judicial Cireuit Conrt, Hughes County,
Jumes W. Anderson, J., reversed. Employee
. appealed. The Supreme Couit, Konenkamp,

J., held that: (1) evidence supported Commis-
sion’s findings that employee’s work perfor-
mance was unsatisfactory and that employee
failed to svecessfully comply with work im-
provement pian; (2) Commission’s decision to
reingtate employee was not supported by its
factnal findings; and (3) employee was not
denied due precess.

Affirmed.

1. Administrative Law and Procedure
=683

Supteme Court reviews administrative
decisions same a3 circuit court.

2. Administrative Law .and Procedure
785

Factua) determinations of administrative
agency can only be overturned if court finds
them to be clearly erronecns in light of entire
evidence. SDCL 1-26-36.

. 'y , :
3. Administrative Law and Procedure
785
Unless reviewing court is left with defi-
oite and firm conviction mistake has been
made, administrative agency’s findings of
fact must stand. ’

4, Administrative Law and Procedure

e=791 - :

Officers and  Public
ST2552) -

In reviewing findings of fact by Career
Service Commission, question is not whether
there is substantinl evidence contrary to
Commission’s findings but whether there is
substantial evidence to support those find-
inge. .

Emplo;'ees

5. Administrative Law and Procedure
=781, 196

Administrative agency’s conclusions of
law are fully reviewable, as are mixed ques-
tions of fact and law which require applica-
tion of legal standard.

6. Officers and Public Employees 72,63

Evidence supported Career Serviee
Commission’s fihding that employee’s work
performance as distriet program supervisor
with Department of Social Services (DSS)
was unsatisfactory, where employee was un-
able to develop good working retations with
her cosupervisor, foster parents who had in-
volvement with employee’s office expressed
coneern about problems at such office includ-
ing employee’s lack of positive leadership,
employee yelled at her supervisor in re-
sponse to supervisor's decision to reorganize
office, employee angrily yelled at investigator
in outer office area, and employee made de-
grading comments regarding DSS legal coun-
sel.
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to superiors and subordinate and that foster
parents who had involvement with employ-
ec’s office expressed concerns about emplay-
ee’s u.se of intimidation, employee’s lack of
and interoffice conflicts.
S.D.Admin. R. 55:01:12:05(7). -

17, Officers and
=7233(2)

Upon determining good eause for disél-
pline, Career Service Commission cannot
supplant - its jedgment .on form of discipline
chosen, SDCL 8-8A-381, " '

18, Officers and  Public
. =220, 72.32
In reviewing disciplinary action, Cmer
SenneeCommissionmustapp!thbetorelt.
including its own administrative rules; Com-
mission’s ﬁndmgsoffactnmstsupponm
conduaonsoﬂaw -

Pub!nc Employees

Employees

19. Constltutloml Law @218.4{5)
. Officers and Public Employees ¢=72.20

Fact that Department of Social Services
(DSS) employee was directed not to discuss
with her sebordinates and co-workers disci-
plinary action taken against her did not de-
prive employee of due process in proceedings
before Career Service Commission to review
disciplinary action, despite employee's claim
that such directive prevented her from ade-
quately preparing grievance concerning her
unsatisfactory work performance evaluation,
where meny witnesses testified an employ-
e¢'s behalf, employee submitted 30 affidavits
contradicting evidence submitted by DSS,
gnd Commission conducted two-day hearing
and accorded employee all rights pursuant to
statute governing rights of parties at hear-
ings on contested cases. US.C.A Const
Amend. 14; SDCL 1-26-18.

Appeal from the Cireuit Court of the Sixth
Judicial Circuit Hughes County; The Honor-
able James W. Anderson, Judge.

Thomas P. Tonner of Tonner, Tobin &
King, Aberdeen, for appellant.

James E. Carlon, Pierre, for appellee.

KONENKAMP, Justice,

{Il]WewberremaudedtIusmauerfor
additional findings of fact snd conelusions of
law. Schroeder v South Dakola Dept of
Social Services, 520 N'W24d 589 (5.D.1995)
(Schroeder I'). Upon entering specific find-
ings, the £ court again reversed the
Career Service Commission’s decision to re-
instate Trudy Schroeder as an employes with
the South Daketa Department of Social Ser-
vices (DSS). Schroeder appeals and we af-
firm.

. Facts. o

[12] The facts are summarized in Schroe-
derl: .

Schroeder was employed by DSS for four-

teen years; firet as a social worker, then a

line supervisor and, finally, a district pro-

gram sopervisar. During most of her ca-
reer with DSS, Schroeder displayed exem-
plary work performance, However, in

1991, problems arose.

Schroeder assumed a new position as
District Program Supervisor (DPS) in
1991, Thereafler, her superiors became
concetned about her management style

" and inability to get along with her co-
supervisor, DBased on these problems,

Schroeder was given an unsatisfactory per-

formance rating in two written evaluations.

She was put on & formal work improve-

ment plan on April 20, 1992, This plan

contained detailed steps of how Schroeder
could improve her performance. On July

16, 1992, DSS contended Schroeder failed

to meet plan requirements resulting in her

trative board of appeals, fs. granted author-
ity to adjudicate disputes between state
employees and agencies, After hearing
two days of testimony from over twenty-
five witnesses, Commission entered de-
tailed findings of fact and conelusions of
Jaw. Incorporated in its findings, Commis-
sian determined that Schroeder had diff-
culty adapting to the management role re-
quired of a DPS and was unable to develop
a good working relationship with her co-
supervisor. Commission noted Schroe-
der's unsatisfactory work performance rat-
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ing and noncompliance with a work im-
provement plan. Furthermore, Schroeder
was found to have acted inappropriately by
involving co-workers in her employment
controversy.

Commission agreed with DSS that
Schroeder’s work performance was unsat-
isfactory. However, Commission could not
find that Schroeder's misdeeds constituted
“ust cause” for termination. It held that
DSS had not carried its burden of proving
that Schroeder had “violated any depart-
ment, division, bureau or institution rego-
Lation, policy, or order or falled to chey any
oral or written directions given by a super-

vigor or other person in authority.” Com--

mission -further stated that while Schroe-
der’s actions “were not always professional
or appropriate, they did not amount to
insubordination nor were they disruptive
of the morale and efficiency of the depart-
ment.” Consequently, Commission re-
versed DSS' decision to terminate Schroe-
der and reinstated her without back pay or
benefits,

DSS appesled Commission’s reinstate-
ment order-to the circuit court which re-
versed Commission’s decision. The cireait
court held “just eause” existed for termi-
nation under Administrative Rule
55:01:12:05(4)(6) and (7). The court fur-
ther held Commission clearly erred in find-
ing that Schroeder was not insubordinate.

id at 590-91 (footnotes omitted).

(18] After remand the circuit eourt ruled:

(1) the Conunission was not clearly erroneous.

in finding Schroeder’s work was unsatisfacto-
1y and that she dig not comply with the work
improvement plan; (2) the Commission was
clearly erronecus in finding Schroeder did
not disrupt the efficiency and morale of the
Department; (3) the Commission was “arbi-
trary” in concluding Schroeder did not vio-
late written and oral directions from her
supervisor and was not insubordinate; (4)
her actions egtablished just cause for disei-

t. The admini ive regulat refer to “Just
cause,” whereas the relevant statutory sectlons
refer to “good csuse.” We deem the terms
equivalent.

2. The Commission made the following pertinent
findings of fact, supporting its decision that

545 NORTH WESTERN REPORTER, 2d SERIES

pling;' and (5} once just cause was estab-
lished the Department had the diseretion to
¢hoose the proper discipline and the Commis-
sion could not interfere with that managerial
decision, The circuit court reinstated the
Department's decision to terminate. Schroe-
der appeals, asgerting six jssues, which we
condense into thiee:

L Whether the Commission was clearly
erroneous in finding Schroeder's
work performance - unsatisfactory
and in finding she failed to comply
with her work improvement plan.

II. Whether in veinstating her the Com-
mission erred as a matter of law.
L. Whether Schroedér was zfforded due

Standard of Review

[1-5} (14) We review administrative de-
cisions the same as the circuit court. Factu-
al determinations can only be overturned if
we find them to be “clearly erroneous” in
light of the entire evidence. SDCL 1-26-36.
Unléss we are left with = definite and firm
conviction 2 mistake has been made, the find-
ings must stand. The question is not wheth-
er there ia substantial evidence contrary to
the Commission’s findings but whether there
is substantial evidence to support those find-
ings. Conclusions of law, on the other hand,
are fully reviewable, as are mixed questions
of fact and law which require the applcation
of a legal standard. Schuck v. Jokn Morrell
& Co, 5290 N.W.2d 394, 896 (S.D.1995) (eita-
tions omitted).

Analysis
[15] 1. Unsatisfactory Performance
and Failure to Comply with Work Im-
provement Plan

[6-8] {16} The record amply supporis

.the Commission’s finding that Schroeder’s

work performance was unsatisfactory?

Schroeder's work performance was unsatisfacto-
v

(1) Within the Departmeat, the DPS is 2 oiti-

cal management level position, providing

an kmportant link between the field and

state office. A DPS is responsible for an
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GENERAL INFORMATION FORM
Submitting Entity: . Special Committee on Citation lssties.

Submitted By D Fleming,.lr., Chair

1. Summary of Recommendation(s).
The committee recommends that the House of Delegates adopt a policy calling
upon the couris to adopt a universal citation system using sequential decision
numbers for each year and internal paragraph numbers within the declsion.
These numbers should be assigned by the issuing court and included in the
decision at the time it is made publicly available by the court. The commitiee
also recommends that parallel citations to commeonly used print sources be
strongly encouraged. This citation system is equally adaptable to printed and
electronic case reports and is thus medium neutral,

2. Approval by Submitting Entity.
Al members of the commiittee participated in the preparation of the report and

sach draft was received and reviewed by each membet. The repori and the
recommendation were unanimously approved on May 14, 1996,

3. Has this or a similar recommendation been submitted to the House or Board
previously?

No recommendation has previously been submitted by this committee to the
Board of Governors or the House of Delegates,

4. What existing Association policies are relevant to this recommendation and how

would they be affected by its adoption?
At the annual mesting in August, 1895, the House of Delegates adopted a policy

summarized as follows:

"On-line Access to Court information. Urge courts to provide
computer on-line access o court and docket information to members
of the profession and to the genseral public at no direct cost to the
user.” 1995-96 ABA Policy and Procedures Handbook, Chapter 10 at
p. 184,

The recommendation will assist in the implementation of this policy by
encouraging a universal citation system which is designed to permit direct
citations to the reporis of decisions made available by the courts for on-line
public access.

17
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5.

What urgency exists which requires action at this meeting of the House?
This committee was created by the Board of Govemors to assist In bringing

consistency to new citation systems being considered and adopted by a number
of jurisdictions across the nation. Because of the urgency of this situation, the
Board directed the committee to submit its recommendation for consideration by
the Board and the House of Delegates at the annual meeting in August, 1996.
The committee wili cease to exist at the conclusion of that meeting.

Status of Legislation. (if applicable.)

This recommendation is not a legislative resolve.

Cost to the Association. (Both direct and indirect costs.)
This recommendation will not result In expenditures by the Association.

. Disclosure of Interest. (If applicable.)

The members of the committee explored all sources of potential conflicts and
each voting member éxecuted the following conflicts statement:

"l certify that | do not have any material interest in the subject matter
of the issues being studied by the ABA Special Committee on Citation
Issues by reason of specific employment or representation of clients,
nor any relationship with or financial interest in any entity engaged in
or seeking to become engaged in publishing legal opinions or
authorities. A 'relationship or financial interest' includes, without
limitation, being a shareholder or partner with a 5% or greater
ownership interest, officer, director, tusiee, employee, consultant orin
a relationship as legal counsel personally or through a faw firm. If any
circumstances arise which affect the accuracy of this statement, | will
advise the committee promptly.”

Fhe liaison members appointed to the committee by the President did not take any
part in the decisions of the committee and were not asked to execute a conflicts

statement
9. Referrals.

On January 25 and 26, 1996, the committee notified all sections and divisions, all
state bar associations, and all state chief justices of its study and invited the
submission of information and comments on the issues. The committee distributed
its preliminary report on March 19, 19986, through the ABA Network and by mailing
copies to a number of members of the judiclary, to all who had submitted
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information to the committee, and to individuals and entities known to be interested
in the issue. The Administrative Office of the United States Courts distributed the
prefiminary report to all federal chief judges and court executives on March 22,
1996. We have been nolified that the Tort and Insurance Practice Section has
voted to co-sponsor the recommendation and have been informed that co-
sponsorship is likely by several other sections and by the state bars of South

Dakota and Wisconsin.
10.  Contact Person. {Prior to the meeting.)

11.

12.

J. D. Fleming, Jr., Chair

23rd Floor

999 Peachtree Street, N.E.
Atlanta, Georgia 30309-3996
404/853-8062

Telecopy 404/853-8806

email: jdfleming@sablaw.com
ABAnet: flemingjd @attmail.com

Contact Person. {Who will present the report to the House.)
J. D. Fieming, Jr., Chair

23rd Floor

989 Peachtree Street, N.E.

Atlania, Georgia 30309-3996

404/853-8062

Telecopy 404/853-8806

email: jdfleming @sablaw.com

ABAnet: flemingjd @attmail.com

Contact Person Regarding Amendments to This Recommendation
We know of no proposed amendments.
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