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A BILL

To require any Federal or State court to recognize any notarization made by a notary public licensed by a State other than the State where the court is located when such notarization occurs in or affects interstate commerce. 

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the `Interstate Recognition of Notarizations Act of 2007'.

SEC. 2. RECOGNITION OF NOTARIZATIONS IN FEDERAL COURTS.

Each Federal court shall recognize any lawful notarization made by a notary public licensed or commissioned under the laws of a State other than the State where the Federal court is located if--

(1) such notarization occurs in or affects interstate commerce; and

(2)(A) a seal of office, as symbol of the notary public's authority, is used in the notarization; or

(B) in the case of an electronic record, the seal information is securely attached to, or logically associated with, the electronic record so as to render the record tamper-resistant.

SEC. 3. RECOGNITION OF NOTARIZATIONS IN STATE COURTS.

Each court that operates under the jurisdiction of a State shall recognize any lawful notarization made by a notary public licensed or commissioned under the laws of a State other than the State where the court is located if--

(1) such notarization occurs in or affects interstate commerce; and

(2)(A) a seal of office, as symbol of the notary public's authority, is used in the notarization; or

(B) in the case of an electronic record, the seal information is securely attached to, or logically associated with, the electronic record so as to render the record tamper-resistant.

SEC. 4. DEFINITIONS.

In this Act:

(1) ELECTRONIC RECORD- The term `electronic record' has the meaning given that term in section 106 of the Electronic Signatures in Global and National Commerce Act (15 U.S.C. 7006).

(2) LOGICALLY ASSOCIATED WITH- Seal information is `logically associated with' an electronic record if the seal information is securely bound to the electronic record in such a manner as to make it impracticable to falsify or alter, without detection, either the record or the seal information.

END


	Section
	NPA Objections
	NNA Support

	Overview
	NPA argues this bill is unnecessary.  The Michigan case, Apsey v. Memorial Hospital, that seemed to make this law necessary was overturned by the Michigan Supreme Court in May 2007. The Court ruled that a notarization did not have to be certified by the appointing authority and that the Uniform Recognition of Acknowledgment Act is sufficient to accept a notarization as self-authenticating. 

a. The U.S. Federal Rules of Evidence 902(8) identifies a notarial act as self-authenticating already, and so a federal court would follow this requirement without S. 2083.

b. Some have argued that electronic records can’t be filed in court without it. In fact, that is not true. Federal courts have come up with efficient procedures to accept electronic filings; and several states, notably Kansas, Pennsylvania and North Carolina, have adopted laws and rules enabling electronic notarization of electronic records that would be admissible in federal and state court. NASS has adopted its own standards that states may use to similarly enable electronic records.

c. Twenty-five states and the District of Columbia have enacted some form of the Uniform Recognition of Acknowledgment Act, and it would appear that another court would similarly rule in such states.

d. Where there is not a URAA or it does not apply, state courts will already accept notarizations. Most states derive their rules of evidence from the FRE, and therefore have similar language about notarial acts. 

e. Article IV, Section 1 of the U.S. Constitution requires that “full faith and credit” in each state be given to the public acts of every other state. A notarization is commonly held to be a public act.
	NNA counters this bill is necessary.  In their opinion, current state and federal laws have proven insufficient to prevent court rejections of out-of-state notarizations.  Notarial acts do not fall expressly with the Full Faith and Credit Clause of Article IV of the United States Constitution, and no case has interpreted “public acts” within the clause to include “notarial acts.” 


To address this document rejection problem, uniform laws have been created and promulgated by the National Conference of Commissioners on Uniform State Laws to recognize notarial acts performed in other states and jurisdictions of the United States. These acts are:  the Uniform Acknowledgment Act of 1939; the Uniform Recognition of Acknowledgments Act of 1968; and the Uniform Law on Notarial Acts of 1982, which was drafted to replace the two preceding acts.

However, these uniform laws have not solved the rejection problem for three reasons. First, not all states have adopted these uniform laws; for example, only 11 states have adopted the Uniform Law on Notarial Acts of 1982. Second, the oldest of these uniform laws applies only to recognition of the notarial act of acknowledgment, and not to other notarial acts such as jurats. And third, none of the uniform laws deals with admissibility issues and rules for the evidentiary use of the notary seal.



	Each Federal (or state) court shall recognize any lawful notarization made by a notary public licensed or commissioned under the laws of a State other than the State where the Federal court is located if--

(1) such notarization occurs in or affects interstate commerce; and

(2)(A) a seal of office, as symbol of the notary public's authority, is used in the notarization;


	NPA would argue that there is no definition of seal, “seal of office,” or “seal information.”  Since the bill requires these and many states do not have seals, it is crucial that Congress give direction on what it means by this language.  Specifically, NPA points out many states do not have a seal requirement, and notarizations from those states are perfectly valid without a seal.  NPA argues, this provision would abrogate a state’s right to regulate the commissioning of its notaries.  NPA would argue this opens the door for future legislation defining a notarial “seal” which would abridge the right of states to define and set their own notary standards.
	NNA counters that there is some form of seal requirement in almost every state.  Forty-nine (49) states and the District of Columbia prescribe the form and content of the notarial seal.  With paper notarizations, the notarial seal appears in one of three forms: 1) impressed or embossed sign, 2) imprinted or stamped sign, and 3) handwritten (scrolled) or typed mark.  Forty three (43)  states  mandate one specific form for the notary’s seal, most commonly an imprint.  Seven (7) states permit the notary to use any of the three general forms for affixing information concerning commission and official capacity.  Thus, NNA argues that a notarial certificate that contains seal informational elements in some form constitutes a lawful notarization in those jurisdictions that don’t mandate an impress or imprint of the notarial seal.


	(B) in the case of an electronic record, the seal information is securely attached to, or logically associated with, the electronic record so as to render the record tamper-resistant.


	NPA argues that the definitions of e-notarization are note consistent with current standards.  NPA argues this section creates a new and unusual use of “logically associated with.”  In fact, by conflating “securely attached to”, “logically associated with” and “tamper-resistant,” this bill confuses several terms used in policy and law in electronic commerce. See, for example, UETA and ESIGN that view “logically associated with” as “in some way [be] linked to, or connected with, the electronic record”. “Secure attachment” creates new requirements beyond mere association, and “tamper resistance” further specifies a type of security.  It confuses tamper-evident, “impracticable to falsify and alter, without detection,” with the “tamper-resistant”.  Whether this is appropriate public policy may be debated, but the fact is that this language is not typical of similar statutes that seek to deal with similar issues. These terms of art are not interchangeable and shift the ground for those in industry and public policy.
	NNA counters that this definition is consistent with current standards in that the requirement in the federal bills that the electronically notarized document be rendered tamper resistant is consistent with NASS e-Notarization Standard 8.  This Standard specifies that “[w]hen performing an electronic notarization, a notary public shall apply an electronic seal, when required by law, which shall be attached to or logically associated with the electronic document such that removal or alteration of such official electronic seal is detectable and will render evidence of alteration of the document containing the notary certificate which may invalidate the electronic notarial act.” 



	Summary
	In sum, H.R. 1979 and S. 2083 are unnecessary, intrusive, unworkable and are not consonant with existing law and practice. They set standards for electronic notarization that do not conform to the widely accepted NASS standards. We urge the S. 2083’s defeat, and recommend that NASS take appropriate steps to make that happen.


	HR 1979 and S 2083 do not impact NASS because they concern court recognition and the legal effect of notarial acts crossing state lines.  The legislation does not regulate the commissioning process for notaries or general notarial requirements that fall within the responsibility of the commissioning official.  Instead, the legislation would remove an impediment, both in paper and electronic form, to the smooth functioning of our nation’s court system that unjustifiably lessens respect for many validly performed notarial acts.  


