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LA/TL 131(6)  RS/lb
17 January 2003

Dear Ms. Cosgrove-Sacks, 


The UNCITRAL Secretariat was recently invited to comment on a draft recommendation on online alternative dispute resolution (ODR) prepared by the Legal Group of CEFACT.  


By way of general comment, we would like to point out that the draft recommendation as it currently stands contains, scattered throughout its contents, elements that are likely, in the view of this Secretariat, to mislead the non-specialized reader regarding the nature of out-of-court dispute resolution mechanisms, their use in an electronic environment, and the benefits that may be derived from on-line dispute resolution (ODR) to resolve in the near future some of the outstanding legal issues linked to the increased use of the Internet for concluding commercial and consumer transactions.  Although we would have much preferred to propose alternative wording to correct specific parts of the draft recommendation, we unfortunately came to the considered conclusion that the entire document, if it is to be published as an official statement from a United Nations body, should probably be redrafted in its entirety and, preferably, the text should not contain legislative recommendations.  

The comments below, which are by no means exhaustive, are intended to provide examples of the difficulties arising from the existing draft.

	Excerpts from the Draft Recommendation

(CEFACT/2001/LG14/Rev.12), 3 January 2003


	Comments by the UNCITRAL Secretariat

	1.  Introduction

Characteristics of transactions on the internet are the absence of concrete obstacles making it easy for parties to create legally binding contracts involving participants in different jurisdictions. This is coupled with the dematerialisation of the medium of message exchanged and, thus, contract conclusion. Parties negotiating on the internet are able to attempt to achieve consensus by a mouse-click. Click-wrap and click-through contracts are already widespread. This new way of communication and contracting has raised the need for special dispute resolution mechanisms.

 
	The message of the paragraph is unclear: The absence of "concrete" obstacles cannot be said to be a characteristic of the Internet.  Outside the Internet, contracts can be made rather easily (e.g. orally).  "Click-wrap" and "click-through" are unexplained colloquial concepts unknown to many legislators.  It is questionable whether the dematerialization of the support of the message, in and of itself, raises the need for special dispute resolution mechanisms.



	Footnote 2

Para. 1031 (V) of the German Code of Civil Procedure permits the conclusion of arbitral clauses by electronic means.
	Many laws permit the conclusion of arbitral clauses by electronic means, including the UNCITRAL Model Law on Arbitration, which has been enacted in numerous jurisdictions.  Conclusion of arbitral clauses by electronic means is an issue that is not specific to ODR   In our view, on-line dispute resolution raises a series of specific issues that should not be confused with the broader range of issues that may arise from the use of electronic means of communication in the context of traditional dispute resolution mechanisms (e.g. arbitration and conciliation or indeed court proceedings).



	1.  Introduction

Further examples of regulation beyond the national level are Directive 2000/31/EC on Electronic Commerce adopted by the European Communities, which expressly encourages the creation of out-of-court dispute settlement mechanisms in EU member states, the United Nations Convention on Enforcement of Arbitral Awards, the Inter-American Convention on the Enforcement of Arbitral Awards, the European Convention on Arbitration and the New York Convention. All these instruments could provide guidance to help to create structures that could apply to ODR involving arbitration. 


	The words “European Communities” might need to be replaced by “European Union”.  The names and topics of the conventions are wrong and one convention is listed twice.  This can be easily corrected.  The correct titles are as follow:
· Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958);
· European Convention on International Commercial Arbitration (Geneva, 1961).
· Inter-American Convention on International Commercial Arbitration (Panama, 1975);


	2.  Definition

The term “alternative dispute resolution” (ADR) is a generic one and encompasses all the different forms of out-of-court dispute resolution - in particular arbitration, mediation, negotiation and conciliation. The term “Online Dispute Resolution (ODR)” is already commonly used. ODR is a special kind of ADR and can be defined as alternative dispute resolution implemented over computer networks.


	It is conceivable to regard ODR as a special kind of ADR that encompasses arbitration, mediation, negotiation and conciliation, but the resulting breadth in the field of application of the draft recommendation may cause uncertainty for the non-specialized reader.  In fact, many of the issues and recommendations are applicable only to one element (e.g. arbitration) but not to the others (mediation, conciliation or negotiation).

	3.  Scope

This recommendation deals with online dispute resolution mechanisms applicable to both business-to-consumer and business-to-business disputes. Its addressees are national Governments and the business community. The purpose is to foster the compatibility of ODR mechanisms with national and international legal regulations by promoting and stimulating the development of ODR services. In particular, the recommendation aims at eliminating existing and preventing future legal impediments concerning ODR, given the growing number of disputes arising from internet activities and the lack of specific regulations relating to ODR. 


	Business-to-consumer relations are too complicated and laden with policy issues to be dealt with in the same breath as business-to-business disputes.  Admittedly, the distinction between businesses and consumers using the Internet is difficult to draw.  However, the distinction between the legal regimes governing commercial and consumer transactions should not be artificially blurred.  In commercial (and particularly in international commercial) transactions, the use of out-of-court dispute resolution methods is widespread and the legitimacy of using such methods is not fundamentally questioned.  However, there may exist legitimate public policy concerns that may have led State legislators to limit the availability and use of out-of-court dispute resolution mechanisms in the context of business-to-consumer disputes.  This fact can be regarded as the source of some of the most difficult issues in establishing a workable ODR system and should not be underestimated. 

	One of the main barriers to the enforceability of ODR solution is the degree to which there are often no facilities, which can encourage the parties to transaction to agree to suitable dispute resolution mechanisms, including online solutions, in advance of contract formation. However, any legislative encouragement of such solutions must be consistent with the existing national policies adopted, particularly concerning consumer protection laws and the potentially unequal contracting power of the parties to any transaction. 


	What is "the enforceability of ODR solution"? As we would understand it, the absence of "facilities, which can encourage the parties to transaction to agree to suitable dispute resolution mechanisms" is not a barrier “to the enforceability of ODR solution”.  Enforceability might be described as a legal characteristic of certain types of judicial or quasi-judicial decisions such as arbitral awards made in the context of an appropriate legal framework (as opposed to other types of decisions made in the context of various ADR techniques, decisions that may be enforceable on different legal grounds, for example as a contract, or may not be enforceable at all).  The lack of “facilities” could hardly be regarded as “one of the main barriers” to the establishment of a legally sound ODR system.

	4.  Advantages of ODR

4.1  Accessible and User-Friendly Procedure

The easy access to dispute resolution mechanisms, the convenience of the procedure and its potential for being relatively inexpensive are amongst the potential main advantages of ODR. It should be able to reduce the complexity typical of national litigation and ADR instruments that use a definition of “jurisdiction” and competence by offering an easy world-wide access to dispute resolution mechanisms. Contrary to traditional dispute resolution mechanisms, the case submission to an ODR forum is capable of being more simple because there can be a small number of requirements with which to comply.


	The circumstances referred to in the first sentence do not reduce the complexity typical of "ADR instruments that use a definition of “jurisdiction” and competence".  The (implied) suggestion that ODR dispenses with matters such as "jurisdiction" and court competence for setting aside ODR decisions etc. is incorrect. 

The suggestion in the last sentence that "there can be a small number of requirements with which to comply" is incorrect and simplistic.



	The entire ODR procedure or at least its essential parts can be carried out online. In addition, the participation in an ODR procedure sometimes entails no special skills or knowledge. The technical communication equipment required for participation in an ODR procedure is available to the parties before the dispute in question arises.

	The statement that "the participation in an ODR procedure sometimes entails no special skills or knowledge" may be correct but is rendered virtually meaningless if prefaced by "sometimes".  Which skills and knowledge are meant?  Presumably not legal or commercial skills.  If computer skills are meant, it is in the eye of the beholder which skills are "special".

	4.2  Prompt and Inexpensive Procedure

Given the availability of rapid communication over the internet and the elimination of in-person hearings, ODR procedures can be concluded within a short period. ODR procedures can be concluded in a short period. As a consequence the cost of the process is significantly reduced and the efficacy is concomitantly increased.


	The paragraph assumes that "the elimination of in-person hearings" is generally accepted.  This is wrong and the issue is overly simplified. Paragraph 5.4 of the draft Recommendation contradicts this statement or at least creates uncertainty by referring to "entitlement to face-to- face hearing".

	5.  Problems related to ODR

5.2.  Data Security, Confidentiality and Privacy

Providing security of data exchange, confidentiality as well as privacy protection is essential for the legitimacy and legal effectiveness of ODR.

Parties should be aware of the privacy protection mechanisms as well as of the methods of data use and storage applied by the ODR provider. At the same time the right to privacy of businesses and the consumer must be respected. 


	The statement "Parties should be aware of the privacy protection mechanisms as well as of the methods of data use and storage applied by the ODR provider" may be read as a recommendation.  Should it be treated as a legislative recommendation?  Does it mean that the ODR provider has a mere duty to inform the parties regarding the privacy protection mechanisms and the methods of data use and storage applied by the ODR provider?  Such a rule would not seem to do justice to the issue of privacy.

	5.4  Procedure rules and principle of due process
The parties participating in an alternative dispute resolution process are commonly free to choose the rules applicable to the procedure and can thus design the different stages of the procedure. These may include response times available to the parties, provisions concerning evidence collection and concerning entitlement to face-to-face hearings. There may well be certain limits to these freedoms imposed by laws, which set forth some fundamental principles warranting due process to the parties. Most of these principles are already incorporated in national legislation.

	"Most of these principles are already incorporated in national legislation"?  One can assume that all (not most) principles guaranteeing due process to the parties that are regarded as fundamental are already incorporated in national legislation.

	It is arguable that for small value disputes, fewer procedural rules could be appropriate in many jurisdictions. Moreover, a mandatory dispute resolution process would require more detailed disclosure provisions than a purely voluntary process. Similarly, ODR and offline ADR may involve different issues which necessitate divergent rules. For example, online ADR often involves written, as opposed to oral, communication, which raises different issues and concerns. ODR also raises issues of the expense of distant communication. These differences suggest that different “due process” considerations may be appropriate for ODR and offline ADR.
	Why would "a mandatory dispute resolution process" require more detailed disclosure provisions than a purely voluntary process?  Which information is being referred to as the subject of “disclosure provisions”?  Are there any arguments in favour of a "mandatory dispute resolution process"?  Is the use of "mandatory" and "voluntary" an attempt to distinguish between arbitration and mediation?

The general suggestion that "ODR and offline ADR may involve different issues which necessitate divergent rules" is highly questionable.  Establishing or recommending a duality of regimes may not be appropriate (in particular in view of the fact that ODR and "offline" dispute resolution mechanisms are not clearly distinguishable and in practice appear as mixed and merging methods).  As far as fundamental procedural guarantees are concerned, a differentiated treatment is certainly not recommendable.  The fact that "online ADR often involves written, as opposed to oral, communication" does not distinguish ODR from the offline world and cannot be given as argument for creating divergent rules.

"ODR also raises issues of the expense of distant communication".  What is precisely the issue?   "Distant communication" in ODR should presumably be inexpensive.

A legislator should be suspicious of the (essentially unexplained) suggestion that "These differences suggest that different “due process” considerations may be appropriate for ODR and offline ADR".



	5.5.  Applicable law
The regulation of choice of applicable law in ADR procedures is based on the principle of freedom of contract. This principle finds almost general application in business-to-business disputes. In this regard any formal mandatory national regulation, which is over-detailed, should be avoided. In consumer conflicts, however, particular regulations relating to consumer protection may well need to be applied.
	It is questionable whether the complex issue of the "regulation of choice of applicable law" can be dealt with in such a simplistic way.  



	The choice of applicable law is not important if the respective ODR regulations already set up substantive rules for dispute resolution. A good example of such regulations can be found in the UDRP of ICANN. It regulates abusive domain name registration (“cybersquatting”) and contains certain pre-ordained rules for the resolution of domain name conflicts.  In order to resolve the conflict, the dispute resolution body has to prove only that the use in question constitutes an abusive domain name registration according to the substantive rules of UDRP.

	The statement "The choice of applicable law is not important if the respective ODR regulations already set up substantive rules for dispute resolution" is misleading.  Leaving aside the rather special case of UDRP (which is a very successful self-contained mechanism that does not require external intervention for the enforcement of decisions), the existence of "substantive rules" dealing with an issue does not make the choice of applicable law unimportant.  In order to make the conflicts-of-laws aspects “unimportant” in the case of ODR, the extent of uniform substantive law to be created would be considerable.  If an ODR system were to function in isolation from the applicable law a complete transnational dispute settlement mechanism would have to be created, with uniform substantive law (e.g., uniform law regarding the sale of goods), the authority to control the dispute-settlement process (including through the issuance of enforceable provisional measures) and to issue enforceable final decisions.  While such a framework may be envisaged within the confines of an integrated regional organization such as the European Union, it is much more difficult to conceive of at the universal level of the United Nations.



	RECOMMENDATIONS

The United Nations Centre for Trade Facilitation and Electronic Business (UN/CEFACT) agrees to recommend that:

1. Governments should promote and facilitate the development of Online Alternative Dispute Resolution in both the business-to-business and business-to-consumer sectors. In particular, Governments should refrain from adopting any rules hindering ODR in their future legislation, such as accreditation requirements for dispute resolution provider. The promotion and implementation of ODR can be done especially in combination with self-regulatory instruments for electronic business such as codes of conduct and trust-mark schemes.


	Advice to "refrain from adopting any rules hindering ODR" overly simplifies the issue. If protection of weaker parties or public policy is at stake, rules hindering ODR may be needed in certain circumstances. 

Since the commentary itself points out that "It is well recognized that the area of ODR accreditation is one in which there is at present no international consensus", the recommendation to refrain from requiring any accreditation is questionable on its face. The issue of accreditation is not a black or white issue: there are different ways how to achieve the objectives of accreditation and the issue cannot be dealt with in such a superficial way. 


	2. Governments should ensure that, in case of disagreement between a service provider and the recipient of the service in the information society, their legislation encourages and facilitates the use of out-of-court schemes, available under national law, for dispute settlement, including appropriate electronic means so as to support the development of international trade. Governments should refrain from creating rules that prevent private parties from voluntarily submitting to online resolution of disputes. This is because many of the benefits of ODR are best realized through a preliminary agreement entered into when the parties create their relationship. 


	Does this mean that the Government should ensure also "appropriate electronic means" or is a word missing? The last sentence is not the basis for the recommendation in the penultimate sentence.  

The advice in the penultimate sentence is simplistic and may not be in accordance with Government policies, for example regarding consumer disputes.  

If the Government heeds the recommendation and refrains from creating rules that prevent private parties from voluntarily submitting to online resolution of disputes, does it mean that the existing rules may be left in place? Much of the draft Recommendation is rather unclear, in particular as to the ways in which existing obstacles to ODR should be dealt with. 



	3. Governments, national, international and non-governmental organizations developing ODR should encourage the bodies responsible for out-of-court settlement (in particular of consumer disputes) to operate in a way which provides adequate procedural safeguards for the parties concerned.


	The advice is sound but does a Government need a specific recommendation from the United Nations to realize that adequate procedural safeguards are important in out-of-court dispute settlement?  On the one hand, the advice may seem too general, on the other hand it may be overly restrictive to place emphasis on “adequate procedural safeguards” "in particular” in the case of consumer disputes.  



	4. Subject to compliance with principles of participant privacy, Governments should encourage bodies responsible for out-of-court dispute settlement to inform all relevant institutions of the significant decisions they take regarding information society services. 


	The advice, if understood properly, may be acceptable, but it is rather unclear.  What are “bodies responsible for out-of-court dispute settlement”? Are "significant decisions" the decisions taken in individual disputes?



	5. Subject to national legal principles, Governments should encourage ODR providers to make available to appropriate law enforcement authorities relevant information about parties who do not comply with ODR decisions and parties committing fraud or deception, or who engage in patterns of abuse.


	This recommendation is not preceded by any meaningful explanations in the introductory remarks that would put it in the proper context. The recommendation also prescribes a single solution for two radically different problems: non-compliance with ODR decisions on the one hand and fraud, deception and abuse on the other. The two problems need to be addressed differently. 

In many respects, offline dispute settlement dispute mechanisms are in the same position as ODR as regards the question of how to deal with non-compliance with decisions and fraud or deception.





Most of the above remarks were already expressed by Mr. Renaud Sorieul, Senior Legal Officer at the UNCITRAL Secretariat, who happens to be one of the CEFACT Legal Liaison Rapporteurs, at a session of the CEFACT Legal Working Group on 18-19 February 2002.  If the UN/ECE wishes to continue with the preparation of a publication on ODR, the Secretariat of UNCITRAL would, of course, be prepared to assist in the process.  In the view of our Secretariat, it seems that, at present, the best course of action for a forum such as the UN/ECE, and possibly for the United Nations at large, is to monitor and review emerging practices with respect to ODR, to analyze the various experiments done in field, to gather information and prepare studies as to the perceived or objectively identified legal, technical and commercial difficulties arising with respect to ODR, with a view to enlightening further debate as to the better way in which those issues might be addressed in a comprehensive framework.  Subject to the findings of such analyses and studies, our opinion is that it is still too early for the United Nations to engage in the preparation of any normative instrument.  

It would be extremely useful for us in the planning of future participation in this and other projects carried out by CEFACT if a precise calendar of meetings of the Legal Group could be communicated to us ahead of time.  Due to budgetary constraints, we can only envisage participating regularly in those meetings of the Legal Group that take place in Europe.  


With best personal regards, I remain,

Yours sincerely,

Jernej Sekolec

Secretary

United Nations Commission

on International Trade Law

Ms. Carol Cosgrove-Sacks

Director

Trade Division

United Nations Economic Commission for Europe

Palais des Nations

CH-1211 Geneva 10
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