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Introduction:
The RLTC has requested a restatement of objections to the current version (#16, dated 2002-11-26) of the Requirements document for this TC. Despite the often vocal and strident calls for progress in this TC, it should be noted that the Society of Biblical Literature’s response to the analysis of its requirements (dated September 3, 2002) has yet to be answered or formally processed by the TC. Indeed, the TC appears to lack any formal process at all, despite the good faith efforts of Hari Reddy to keep the group moving forward.

Prior Concerns Incorporated:
The SBL has noted on more than one occasion its continuing objection to the disposition of its requirements both orally and in writing. The prior objections, filed on the rights-requirements mailing list, September 3, 2002, are attached and incorporated herein by reference.

It is noted that the representative of the SBL has not continually shouted these objections at conference calls of the Requirements SC but then it is the responsibility of the co-chairs, Reddy and Glushko, to manage the work flow of the SC. The SBL has made its prior objections known as requested by the SC and has meet both formal and informal deadlines (such as the one for submitting this document) of the SC. That objections remain untreated at this late date reflects the ad hoc manner in which discussions and workflow have been conducted in this SC.
Additional Concerns:
Beyond its original objections to the treatment of its requirements and the process being followed by this SC, the SBL notes the following concerns with the current requirements document.

Royalty Free as Out of Scope:
The SBL originally filed a requirement that stated:

Any rights language should be able to express in a simple and straightforward way any rights in an intellectual property in standard XML syntax, such that any user with access to a text editor on any platform can avail themselves of the language. Such a rights language should be free of any restrictions on its use by any user by virtue of licensing, patent or copyright restrictions.

The royalty free portion of that requirement was determined by the TC to be “out of scope.” The SBL noted its continuing objection at the time of that determination.

It is conceded that the original discussion of this requirement was cast in terms of RF versus RAND, as global issues, which did not lead to productive discussion on this issue. It is suggested that a more nuanced view of this requirement, demonstrates its legitimacy in this TC and for the eventual standard to issue from it.

First, it should be noted that declaring the requirement as “out of scope” is hardly a principled response to any requirement. Requirements are assembled and then discussion ensues as to what requirements are relevant or not, to a particular standard. A requirement that the rights expression language should be written in Old Church Slavonic as opposed to XML, would be a legitimate requirement, but one that discussion would probably determine should not be a requirement for a digital rights expression language. Such a requirement, however, would not be “out of scope.”
Second, allowing the royalty free requirement for the expression language to exist as a legitimate requirement would have an impact on the technical work of the TC. For example, the TC could consider whether it could construct parts of a digital rights expression language that did not infringe on IP claimed by other parties. Since one of the principal claimants who assert such IP is part of this process, such an effort would not require the TC to guess at what would or would not infringe on its IP. 

Third, it should be noted that the current version of the requirements make it clear that the  TC is not developing a “DRM system standard” but only a language for the expression of rights (misuse of the term “rights” and should read permissions) with regard to digital objects. How that language would be processed and the architecture for that processing, which might be subject to IP claims, is not to be addressed by this TC. Since “rights languages,” albeit not in XML, have existed since the earliest days of users having different rights upon authentication to a computer system, any claim to IP rights on the idea of a “rights language” is wholly specious. The TC has been charged with creation of a “rights language” and as such will be the work product of this TC. That IP claims have been made for certain methods and architectures for processing a “rights language” need not deter this TC from issuing an RF “rights language” but saying nothing about how such a language might be processed.

Some users may need only the digital rights expression language produced by this TC and not be concerned with processing or architectural issues. A right expression language that is clearly free for any to use, save for IP claims on processing and architecture, would both promote both the standard as well as its approval by the OASIS community. Unfortunately, the current exclusion of this requirement, results in no possibility of a more nuanced approach to this issue.

Inadequate Requirements Gathering:
The current requirements documents fails to meet the goal of the TC as set forth in its charter to:

is to define the industry standard for a digital rights language that supports a wide variety of business models and has an architecture that provides the flexibility to address the needs of the diverse communities that have recognized the need for a rights language

The current requirements document fails to represent the needs of diverse communities. The current requirements support the narrow goals of a few business models, particularly those of DRM system developers and commercial content suppliers/publishers. Those same requirements fail to support the business models of other important communities whose needs are different. For example, the business models of the open source and open content communities are wholly absent from these requirements. 
The business models of many user communities have been ignored, particularly the business models of all groups which need a rights declaration facility that is not subject to royalty claims simply by attaching a rights declaration to a digital object. Those rights are already provided by the operation of law. Just as the law may not penalize a user for the exercise of a right, it is equally illegitimate for a standard to presuppose penalizing users by payment of a royalty to assert rights they already possess. Some IP holders may want to license the right to view a summer sunset but such overreaching is inappropriate both within and without the standards process. 
Among the communities identified in the formation of this TC that have an interest in a digital rights language include healthcare (HIPPA compliance) and financial
services (SEC regulations compliance), but there has been no successful collection of requirements from those communities. The original schedule for the collection of requirements and issuance of a standard by this TC is ample evidence of either lack of concern with the requirements of diverse communities or a failure to understand the actual labor involved in an adequate requirements gathering process.
Among the more striking absences from the requirements gathering process is the library community. Despite forums conducted by various library groups on the subject of electronic resources and a wealth of expertise on their requirements, there is no evidence of record in this TC of any effort to solicit their input into this TC. While the SBL and its members are certainly sympathetic to the library community, it is incapable of representing the requirements of this diverse and important community. Any digital rights language would have a substantial impact on this community and a standard proposed without considering their requirements would be prima facie inadequate.
Inadequate Requirements Process:
The current requirements document, despite the recent call for any pending objections, reflects an inadequate process for the solicitation and handling of requirements. The absence of the requirements from diverse and (to the SBL) important communities such as healthcare, financial services and libraries are one indication of that inadequacy.
Another indication of the inadequacy of the requirements process is the decision to process only requirements filed in compliance with the inadequate call for requirements by this TC. This has the effect (whether intended or not, the SBL does not know) of disenfranchising entire communities who will be impacted by this standard. One example of non-processed requirements can be found in the submission from: “The NSF Middleware Initiative and Digital Rights, Management Workshop, http://www.oasis-open.org/committees/rights/documents/subcommittee/requirements/collected/re-workshop/DRM_Requirements.pdf. Whether intentional or not, depriving entire communities of any opportunity for meaningful participation in a standard that affects their direct interests is unconscionable. 
The all too facile answer of some participants that other requirements can be addressed in later versions of a digital rights standard should not pass unnoticed. Such a claim ignores the very real problem of changing implementations of a digital rights language that is formulated in the studied absence of those requirements. If those requirements are of such little interest that they do not merit collection (or analysis if they are arbitrarily determined to be “too late”), there is little reason to think they will be seriously considered later or implemented. As a life long resident of the Deep South, the rhetoric of “later versions” sounds all too much like “all deliberate speed.” Rights (or requirements) deferred are rights (or requirements) denied.

To be sure, commercial interest groups that already possessed well-developed sets of requirements, such as OEBF, ReutersNews and MPEG were able to comply with what gives the appearance of an “already determined outcome process” of this TC. The SBL was able to formulate broad requirements just barely in time to meet the unrealistic deadlines of this TC, but also notes that many other groups go unrepresented in this requirements process. This TC has from its inception lacked an adequate, realistic framework for the development of requirements by the higher education community and by other groups initially lacking requirement sets.
Language vs. Language Architecture:
The current requirements document appears to be seriously out of synch for reason or reasons unknown to the SBL. Consider that R01, R02, R03, R04, R05, R11, R16, R20, make reference to “the language architecture” whereas R07, R08, R09, R10, R12, R13, R14, R15, R17, R18, R19, R21, R22, R23, R24, R25, and R26, refer simply to “language.” Neither term is defined but from the context of the document and other documents in the TC archive, it is assumed that “language” is a reference to an XML expression language to be developed by this TC. What is not clear, from the same group of documents, is the meaning of “the language architecture.”
This matter is further confused by material that appears in this version of the requirements document in the introduction, where it is stated what tasks the RLTC has not undertaken. In that introduction, it is said the RLTC will not (among other things):

Develop a language or system that addresses other functions that may or may not be necessary in the bilateral communication between componentry.

Define a DRM system standard nor a road map for the creation of a collection of DRM system standards nor any other component that may be required in a DRM system such as….

As written, R01, R02, R03, R04, R05, R11, R16, R20, imply the existence of some sort of system beyond an expression language. 
The SBL objects to the confusing and possibly inconsistent language in R01, R02, R03, R04, R05, R11, R16, R20, specifically, “the language architecture,” and requests that those requirements be amended to read as follows:

(NOTE: Proposed language follows, consult original requirements document for current language of these requirements.)
R01. Specifying Conditions

The language must allow for expressions of conditions.

R02. Specifying Verbs

The language must allow for expressions of verbs.

R03. Specifying Nouns

The language must allow for expressions of nouns.

R04. Specifying Permissions

The language must allow for the building of expressions of permission based on the expressions of nouns (things that permit, things that are granted permission, or things to which access or use is granted), verbs (actions that may be performed by or upon some noun), and conditions. (For description and context of  “permission”, please refer to the Introduction)

R05. Extensibility

Hooks must be provided in the language for the use of extensions wherever sensible (specifically, at least for Conditions, Verbs, Nouns, R11?, R15?, R17?, R18?).

R11. Collections of Conditions, Nouns, and Verbs

The language must allow for the building of a concise expression of an arbitrarily large and potentially infinite number of permissions where that collection of permissions is related to one or more arbitrarily large and potentially infinite collections of conditions, nouns, or verbs.

R16. Permissions Exercisable Offline

The language must allow some expressions in the language (and future extensions) to express permissions that can be exercised without being connected.

R20. Reference to Frequently Used Expression Fragments

The language should allow for references to frequently used expression fragments in order to reduce repetition and associated license size.

Architectural Features:
Under R06, the following text appears:

Significant semantics must be assigned according to grammatical rules rather than arising from the expression as a whole so that machines can make decisions based on architectural features in the expressions without necessarily reading the entire expression. (emphasis added)

It is entirely unclear what is meant by an “architectural feature” of an expression. Languages and expressions written in a language can have syntax but that is not normally described as an “architectural feature.” 

Suggested amendment to R06:

Significant semantics must be assigned according to grammatical rules rather than arising from the expression as a whole so that machines can make decisions based on the syntax of the expressions without necessarily reading the entire expression.

The same language appears in SX02, which should be amended to read:

Significant semantics must be assigned according to grammatical rules rather than arising from the expression as a whole so that machines can make decisions based on the syntax of the expressions without necessarily reading the entire expression.

Redundancy:

There are several core requirements that are duplicated verbatim in the standard extensions, to-wit:
1. R06 and SX02
2. R07 and SX03

3. R08 and SX04

4. R10 and SX05

These provisions in the standard extensions are in fact governed by the core requirements and hence are redundant and should be stricken. (That means removal of SX02, SX03, SX04 and SX05.)

Lack of Clarity:

R07 and SX03 both refer to “XML Schema” which is indefinite in current usage. Is this a reference to W3C XML Schema, RELAX-NG, or some other XML schema language? The robustness of the resulting standard will be affected by the meaning given to this term as RELAX-NG has abilities that exceed that of W3C XML Schemas. It would certainly have an impact on the development of the language to be delivered by this TC. 
Domain Specific Standard Extensions:
The standard extension requirements, SX06, SX07, SX08, SX09, SX10, SX12, and SX13, represent domain specific standard extensions. Standard extension requirements should be limited to requirements that are common to all standard extensions. SX01 is an example of such a standard extension (although “hooks” is hardly a specific or technical term suitable for a standard).

Requirements for standard extensions should set forth the requirements for the construction of a standard extension. Standard extensions for particular domains that should begin with a requirements document for that particular domain and not be subsumed under a more generic requirements document for the language as a whole. for standards extensions that address that domain.
Definition of terms:
While the facile reference to Merriam-Webster no longer appears in the requirements document, there has been no effort to define “verbs,” “conditions,” “nouns,” “role,” or “permission(s),” just to take a few of the more obvious ones. The practice of “you know what I mean,” is curiously absent from ISO and W3C standards documents. One suspects that is because clarity of expression is what allows interchangeable and interoperable implementations to be based upon standards. 

While it may be objected that this is after all a requirements document and need not have the clarity demanded of a standard, it is also the case that requirement documents should not assume the terminology to be used in an eventual standard. That is if the requirements document is actually a requirements document and not an after the fact justification of decisions and terms already established. 

“Dispositioning” of SBL Requirements:

In addition to its requirement that the digital expression language be royalty free, the SBL also filed requirements for “fair use,” “first sale,” and “archiving.” The so-called disposition of these requirements amounted to ignoring the substance of the requirements and force fitting them into categories that work for a pre-determined work product of this TC. There is little doubt that such requirements were/are of little concern to some commercial interests, but the TC charter does not limit itself to representing only the views of only the commercial media community.
The SBL also filed requirements for “rights” and “behaviors” but the pre-fab categories of the TC as so vague as to prevent any meaningful determination as to what would or would not meet those requirements. It is certainly not clear if the SBL requirements would be meet by the requirements currently before the TC, or if they have been pigeon-holed to be simply ignored.

An adequate requirements process would clearly reflect analysis of requirements and not merely tossing them into convenient word buckets that have little or no meaning. Or at least no meaning that can be determined from the face of the requirements document. Since the SBL is unable to determine the fate of its requirements, save for the royalty free requirement, which was erroneously ruled “out of scope,” the SBL also objects to the purported disposition of all of its requirements.

Conclusion:
The SBL recognizes the importance of a standard for expression of digital rights and the need for this TC to move beyond requirements to actual creation of such a language. As the originator of IP and user of the IP of others, the SBL also recognizes the importance of IP and the need to observe the rights of others. This TC has undertaken the task to create such a digital rights expression language, working from an expression of such a language by ContentGuard.

If the TC moves from its requirements to the creation of such a digital rights expression language, being wholly the product of this TC, the SBL fails to see any reason why its requirement that such a language be royalty free would conflict with the IP of any vendor. The language will be wholly the work product of this TC and the only possible claimant upon that work product would be OASIS.

That is not to say that some vendors may not claim IP on particular means of processing such a language or architectures within which such a language might be implemented. The SBL agrees that IP claims about processing and architectures for digital rights expression languages are beyond the scope of this TC.

The exclusion of the royalty free requirement for the expression language has prevented meaningful discussion of what royalty free would mean in terms of a digital rights expression language. Progress has been delayed on this work by the TC’s failure to consider such a requirement as all other requirements and to have meaningful discussion concerning it.
There are numerous technical issues with the current requirements, which as noted above, appear to be fitted to an existing solution rather than forming the blueprint for the eventual work product of this TC. Some are just poor drafting, such as the inconsistent use of “language architecture” versus “language” while others, such as not specifying the schema language for the TC’s work, are of a more serious nature.

The SBL participates in a number of standards efforts, ISO SC34/WG3, other OASIS TCs, Text Encoding Initiative and has co-founded one with the American Bible Society (OSIS). This is its first experience with a standards process that appears to have a goal of granting standards status to a work product that is not the result of a standards process. A vendor can publish its work product and consider it to be a standard. If it wishes for a standard to be based upon that work product, it must follow the practices and procedures that give standards their legitimacy in the marketplace. 
Standards derive their legitimacy from the public development of requirements and the standard itself. They are not mere approval of any particular vendor’s prior work but a collaborative effort by many diverse parties, which results in a work product that becomes a standard. Should OASIS decide to start selling “OASIS Approved Standard” status to vendor work products, those standards should be clearly distinguished from the many excellent standards that have originated (or are underway) in OASIS. One example of such a standard, mentioned above in another context, is the RELAX-NG standard.

The SBL has been and is willing to continue to be an active participant in this particular TC and is concerned that a realistic procedures and schedules be put into place for the development of requirements for this standard and for its eventual development. It has been opined that progress on other parts of this standard are delayed by the requirements process. But one wonders how useful technical work can begin without an adequate requirements process? Moreover, it should be noted that the present intent is apparently to begin technical work immediately after the current and inadequate requirements finish without a drafting schedule for the rights expression language. There is in fact no SC that has been charged with undertaking that work, which raises serious questions about how the TC will move forward even after an inadequate requirements phase has been concluded. 
Respectfully submitted,

Patrick Durusau

Director of Research and Development

Society of Biblical Literature

pdurusau@emory.edu
Attachment of prior objections (3 September 2002) and original SBL requirements.

Society of Biblical Literature Response to

Requirements Analysis

September 3, 2002

Introduction:
The Society of Biblical Literature (herein SBL) filed requirements for a digital rights expression language with the Rights Language Technical Committee (RLTC) of the Organization for the Advancement of Structured Information Standards (OASIS). Those requirements were analyzed by the co-chair of the Requirements subcommittee (Hari Reddy) and the results of that analysis was recorded in a document styled “Requirements.” This response addresses the treatment of the SBL requirements in the version of the “Requirements” document dated August 27, 2002.

Procedural Concerns:

The SBL has two procedural concerns which may be relevant to its comments on the analysis of its rights requirements. Our first concern is the lack of a known basis upon which requirements that are submitted are to be analyzed. The second concern is the apparent presumption that requirements must be fitted to some previously determined model.

The first concern can be determined by a simple examination of the TC minutes (RLTC Minutes 20020521.doc through RLTC Minutes 20020807.doc), in which there is no discussion of (or votes on) the basis on which submitted requirements will be analyzed. Standards development requires a good deal of flexibility but to have no criteria for deciding what requirements are related to a digital right expression language or not, seems a little too flexible.  

The lack of criteria for evaluating requirements has not stopped the Requirements Subcommittee from its work. It has apparently fallen back on the Requirements Workflow document (RLTC Req SC Workflow.ppt), which notes “Sample Categorizations” at slide 5 which have been seized upon in the absence of any other directive as the criteria for “disposition” of requirements. It should be noted that these “sample categorizations” have apparently never been approved by the TC. It should be further noted that these “categorizations” are sufficiently vague to lead a number of participants to differing conclusions about particular requirements.

In order to have a useful analysis of submitted requirements, the Rights Language Technical Committee should draft for comment and discussion and ultimately approve criteria by which requirements submissions will be evaluated. This is too important to the formulation of the final requirements for a standard to be left to chance or ad hoc decisions in the absence of any clear directive by the TC.

The second concern of the SBL is the apparent mapping of requirement submissions against an already known end result. It is like wandering through a “Looking Glass” and hearing: “Standard first! Requirements later!” The notation in the Requirements document:

Definitions

The definitions for the words used in the RLTC requirements document are those found at http://www.m-w.com/.  The words used in the RLTC requirements document do not take their definitions from any source requirements documents or any other documents (including the XrML specification) submitted to the RLTC.

does little to persuade the SBL that this is not the case. 

The words such as “core”, “standard extension”, “domain extension” and others, have no meaning outside of a particular context. The analysis of the SBL requirements gives evidence that a particular context has been chosen for those words, prior to the formulation of any standard. As the SBL has experienced the standards process at OASIS and elsewhere, it is customary to settle on requirements first and then develop the standard to meet the requirements.  

For example, the SBL (see SBL#2 reproduced in full below) has submitted as a requirement that any digital rights expression language be “free of any restrictions on its use by any user by virtue of licensing, patent or copyright restrictions.” The analysis document is barren of any analysis of that requirement or preparation of it for a decision by the Rights Language TC as a requirement for a digital rights expression language. It has been discussed but never formally noted in any of the working analysis of the Requirements SC. 

A requirement that a digital expression language be royalty free is a legitimate requirement. It should be noted that such languages already exist (Open Digital Rights Language Initiative, http://odrl.net) for example, and unless licensing of a digital rights language is an unstated requirement for any eventual standard to issue from this group, it should be accorded the same status as any other proposed requirement. This is an example of where unstated requirements, that assume certain outcomes, are influencing the treatment of requirements for a standard to yet be developed. 

Response to Hari Reddy’s Analysis:

Beyond these general concerns, which are substantial and should be addressed by both the Requirements SC and the Rights TC, the SBL responds to the analysis of its requirements submission as follows:

SBL#1: Expressing Behavior
The first requirement for a digital rights language submitted by the SBL reads:

Any rights language should be able to express in a simple and straightforward way the expected behavior from any application processing statements made in such a language.

It should be noted that this requirement as stated is somewhat imprecise (Hari Reddy’s assistance in uncovering that lack of precision noted and appreciated) in that it was intended to convey the requirement that conditions on the exercise of rights should be able to be expressed in such a language. And that a user should be able to have expectations based upon the expression of those conditions in such a language. (In other words, identical conditions or expressions under identical circumstances should be treated similarly by different but conformant applications.)

The SBL wishes to amend its first requirement to now read:

Any rights language should be able to express in a simple and straightforward way conditions on the exercise of rights and such conditions must be uniformly resolved by any conformant rights expression.

SBL#2: Royalty Free Expression of Rights
The second requirement for a digital rights language submitted by the SBL reads:

Any rights language should be able to express in a simple and straightforward way any rights in an intellectual property in standard XML syntax, such that any user with access to a text editor on any platform can avail themselves of the language. Such a rights language should be free of any restrictions on its use by any user by virtue of licensing, patent or copyright restrictions.

Using some unknown criteria for requirements, the main point of this requirement has not been entered into the analysis matrix of the Requirements TC at all. 

The availability of a royalty free standard for digital rights has substantial implications for the widespread adoption and use of a digital rights expression language. The academic community has long suffered as a result of conflicting and contradictory standards and implementations in the software industry. Anything that lessens the chances of universal adoption of a standard for a digital rights expression language has the potential to inflict further suffering on that community. By contrast, a royalty free standard for digital rights would provide economic opportunity for vendors of products using such a language, a wide range of choices for users, and a reasonable expectation that digital rights language expressions would be effective in any computing environment.

The SBL notes that it is not a lone voice crying in the wilderness for a royalty free standard as a requirement for this rights language, similar requirements having been submitted by others (ODRL#3 for example) and have been passed over in silence rather than being included in the analysis for a decision on requirements. The SBL urges that the requirement for a royalty free digital rights expression language be brought before the Rights TC as a requirement for the digital rights expression language.

SBL#3: Fair Use
The third requirement for a digital rights language submitted by the SBL reads:

Any rights language should be able to express in a simply and straightforward manner the “fair use” doctrine of the US Copyright Act and similar doctrines in other legal jurisdictions.

Some confusion has arisen about this requirement, in part because of the reference to the “US Copyright Act” which appears to stop the reader from following the balance of the sentence. This was not meant to be a requirement that any rights expression language embody any particular legal doctrine or rights but that it includes: 

1. grants of rights from entities other than the “grantor” in the sample language, XrML, which was created by ContentGuard; and,

2. claims of rights by principals.

This requirement makes it clear that the rights model that underlies XrML, is one of exclusively contractual rights between a grantor and user, to use those terms crudely. While such a model would appear comical to a first year law student, since it excludes any other source of rights, local, state and national governments spring to mind, not to mention international treaties and organization, it has been seriously proposed as the basis for a digital rights expression language. Without the facility to express a non-party grantor of rights, any digital rights language is irrevocably flawed. Any implementation using such a language, would be forced to rely upon other sources to regulate access based upon such rights and thereby, render the digital rights language less useful and robust.

While the software industry has contributed phrases to the common vocabulary such as, “black screen of death,” “blue screen of death,” and “HOSED, horrendous operating system error detected,” allowing it to take over the range of rights that can be expressed seems like a poor policy choice. Rights already exist that have been granted by entities not currently recognized as the sources of rights in XrML. That is a serious defect in XrML and any similar proposal for a digital rights expression language.

SBL#4: First Sale
The forth requirement for a digital rights language submitted by the SBL reads:

Any rights language should be able to express in a simple and straight forward manner the “first sale” doctrine for a digital resource.

This requirement is meant to express that a digital rights expression language must have the ability to express a non-revocable right to access to a digital resource and the right to transfer such a resource. It should be noted that the ability to express revocability of a right merits an explicit requirement (R 17 Revocation: The language must be able to express the permission to revoke the permissions in a selected expression.) but the converse is apparently not required.

While it may be argued that “first sale” is a doctrine specific to some jurisdictions (like the United States), the ability to express such doctrines is one that should be generally applicable in any jurisdiction. The lack of such a requirement is in part a reflection of the poor rights model that underlies XrML. 

Like the “fair use” doctrine mentioned above, “first sale” is a legal doctrine that has a direct impact upon the scholarly community, both as the sources of resources as well as the consumers of such resources. Scholars depend upon libraries and similar repositories to collect and retain resources which they can then use, subject to some limitations, in the course of their research. A digital rights language that is incapable of expressing either of these doctrines would have a serious negative impact on scholarly activities. 

It should be noted that the SBL is not advocating a redistribution of rights between information providers and consumers but merely the maintenance of a system of rights that presently serves the needs of both. An important part of that present system is the “first sale” doctrine and the ability to express it should be inherent in any digital rights expression language.

SBL#5: Archiving
The fifth requirement for a digital rights language submitted by the SBL reads:

Any rights language should be able to express in a simple and straightforward manner an expression of rights to create an archival copy of a digital resource and how the original expression of rights can be expressed as an informational part of the archival copy. 

Digital resources are increasing representing the day to day record of governmental, social and financial activities, not to mention the written output of scholars and various research projects. Digital resources, however, are known to be fragile and current systems allow for archival copies to be made as a safeguard of personal or institutional investment in a digital resource. A digital rights expression language should include a minimal expression for specifying the right to make an archival copy (without determining how such copies should be made or even what an archival copy might mean for a particular type of resource). Such an expression should also transfer the digital rights expression of the original to the archival copy.

It should be noted that such a requirement would mean that archival activities would not be required to wait for standardization of archival practices for a particular type of resource and would safeguard both the user and producers of a digital resource (by allowing the archival copy for one and preserving the digital rights statement for the other).

It should be remembered in archival requirement discussions that prior to the invention of the printing press in the 15th century, that most of our knowledge of events is often based upon a handful, if not just one, witness to the historical record. A digital rights expression language that does not provide for an archiving facility, could well reduce future historians to having none.

Conclusion:
The careful reader will have noticed by this point in the response that the SBL has not replied specifically to the classification of its various requirements by the co-chair of the Requirements SC. While the efforts of the co-chair (Hari Reddy) are deeply appreciated, there is no basis in any of the Rights TC or Requirements SC documents for the “system” as it were, for classification of the SBL requirements.

Pointing at an online dictionary resource as defining the terms used in a standard ignores the common evidence that words do have different meanings for different people and contexts. If that were not the case, then we would have no need of lawyers, choice of law provisions in contracts and similar measures to resolve our differing interpretations. In order to have a meaningful classification of requirements, the Requirements SC should formally decide on criteria by which requirements will be assessed and publish those criteria with a call for re-posting of requirements.

The suggested procedure will allow the submitting parties to classify their requirements upon submission via known and explicit criteria for assessment, which should facilitate further discussion and ranking of the various requirements.

Until some criteria for assessment is published by the Rights TC or the Requirements SC, the SBL can do no more than treat the analysis of its requirements as extended comments that are based on some standard or standard unknown. It is impossible to respond to analysis based upon an unknown standard and so the SBL has attempted to simply elucidate its requirements for a digital rights expression language and to call for express criteria for assessment of requirements for such a language.

Respectfully submitted,

Patrick Durusau

Director of Research and Development

Society of Biblical Literature

pdurusau@emory.edu
   Society of Biblical Literature

Digital Rights Requirements

August 6, 2002

Introduction:
The Society of Biblical Literature (SBL) is one of the oldest learned societies in North America, being established in 1880. It represents a worldwide community of scholars working in biblical studies and cognate disciplines.  SBL membership numbers approximately 8,000 members. 

Members are primarily drawn from academic environments, such as universities and seminaries, although a significant number of religion professionals are also members. Members of the SBL are both producers and consumers of intellectual works and the SBL is a publisher of intellectual works. Therefore, SBL and its members have an interest in digital rights in roles as both producers and consumers.

The following is a brief enumeration of the requirements that the SBL on behalf of its members (and itself) feel are critical for consideration in any digital rights expression language.

Digital Rights Expression Language Requirements:
1. Expressing Behavior: Any rights language should be able to express in a simple and straightforward way the expected behavior from any application processing statements made in such a language. 

Reasoning: The utility of a rights language will depend upon wide spread use and acceptance by users. The academic community makes materials available in a variety of contexts. A bare statement of rights in an expression language, without the ability to express expected treatment of those rights in a variety of contexts, would render the rights language too crude to be useful by most academics.

2. Expressing Rights: Any rights language should be able to express in a simple and straightforward way any rights in an intellectual property in standard XML syntax, such that any user with access to a text editor on any platform can avail themselves of the language. Such a rights language should be free of any restrictions on its use by any user by virtue of licensing, patent or copyright restrictions.

Reasoning: Academic users are currently protected by copyright laws of various jurisdictions without use of proprietary software or payment of fees for the occurrence of those protections. While vendors may offer software with enhanced ease of use features for any rights language, it should not be the case that a rights language should be restricted users who can pay to protect their own rights. It is the intent of this requirement to duplicate the protection of copyright, which does not require licensing of copyright to protect one’s own intellectual property.

3. Fair Use: Any rights language should be able to express in a simply and straightforward manner the “fair use” doctrine of the US Copyright Act and similar doctrines in other legal jurisdictions.

Reasoning: Academic users rely upon the “fair use” doctrine of the US Copyright Act and other jurisdictions in their research and teaching for use of intellectual works. A rights language should provide mechanisms for easy expression of such doctrines and the use of such mechanisms by users. If the rights language does not allow for easy expression of such doctrines by information providers, the ability of scholars to pursue both research and teaching will be significantly impaired.

That impairment will take two forms for academic users. First, as information providers, difficulty in expressing such doctrines will lessen the use of such a rights language, thereby reducing its utility to the academic community. Second, omission of such expressions in digital rights statements due to difficulty of expression may negatively impact the ability of scholars to make use of intellectual materials or to make use of them in accordance with the digital rights expressed for the resource. 

4. First Sale: Any rights language should be able to express in a simple and straight forward manner the “first sale” doctrine for a digital resource.

Reasoning: Current rights to intellectual property are governed in part by the “first sale” doctrine and it forms an important part of the use of resources purchased by libraries and other repository institutions. Any rights language should be capable of expressing that doctrine such that the current use of such resources by academics are not diminished by a lack of expressivity in the rights language. Diminution of the ability of academics to use resources purchased by libraries or other repository institutions will have a negative impact on their roles as both scholars and teachers.

5. Archiving: Any rights language should be able to express in a simple and straightforward manner an expression of rights to create an archival copy of a digital resource and how the original expression of rights can be expressed as an informational part of the archival copy. 

Reasoning: The inability of NASA to read data tapes simply by loss of the format information required to read an otherwise accessible byte stream, is an illustration of the problem of electronic archives. Archival copies should carry the original expression of digital rights and a rights language should express how those rights should be expressed to allow creation of archival copies that carry those expressions as an informational part of the resource. 

A rights language that fails to provide for expression of rights on archival copies and the protection of owners of such documents harms both the producers as well as owners of digital resources protected by such statements. Owners are harmed if archival copies cannot be accessed in the event of loss or corruption of licensing information. 

Producers are harmed because in the absence of rights language to meet the archival needs of owners, such copies may be made that do not carry the rights expressions originally imposed by their producers. Such copies could result in further copying in contravention of the rights of the producers or increased support requirements for recovery of previously licensed resources. A rights language should provide a manner for expressing rights for archival copies that avoids this very real danger to both owners and producers of digital resources.
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