Draft UN/CEFACT background paper
Recommendation on Consultation Models for Public and Private Sector Consultation
General Background
Trade facilitation has moved higher and higher up on the agenda of trade policy. Various studies have shown that there are large gains in facilitated trade and that those gains mainly are made by the country carrying out the facilitation measures. At the same time it is clear that un-coordinated measures for trade procedures risk creating one problem while solving another, be efficient only for parts of the trading community or simply not have any impact at all since they do not affect traders’ real situation.  In the Doha round trade facilitation is a negotiation chapter of its own, the WB, UNCTAD and the WCO have their own capacity building programs where trade facilitation is a major part, the awareness of the importance of trade facilitation is growing in the transition economies. The issue is no longer what is trade facilitation and whether it is important, but how to achieve it! 

An outcome of the Doha negotiations in trade facilitation is likely to be that some sort of consultation mechanism must be created in order to work with the agreed measures (see in particular Article 15 of the currently negotiated draft trade facilitation agreement). The WTO NGTF document JOB(09)/11 of March 2009 already includes a “checklist of indicative actions for the establishment and sustainability of a multi-agency working group on trade facilitation”. These mechanisms may be called, for example, collaborative platforms, task forces, inter-institutional working groups or trade facilitation committees. They involve all key stakeholders from the public and private sector who have a role to play in the national trade facilitation agenda. The same collaborative mechanisms are also required when implementing trade facilitation reforms. UNCTAD and the ECE have together created a web-based repository of such trade facilitation working groups where countries share information about the structure and scope of activities of their national task forces.
 

The WB, UNCTAD and WCO meet with groups of experts on their diagnostic missions. To create effective and efficient consultation models is a decisive part of the work that needs to be done, and that mostly before any trade facilitation measures can be formulated and implemented.

An integral and important part of how trade facilitation has come to develop in many economies is the active participation of civil society, especially traders’ organisations and PRO-bodies, in the development of rules and regulations. Traders, economic operators, chambers of commerce and other associations organising the stakeholders directly involved in trade have first-hand knowledge of how the current legislation affects them and what simplifications they would like to see. In that context, it is worth noting that different private sector operators may not always have the same interests. Importers and exporters, users and providers, larger and smaller companies, producers and traders, may all have different needs and priorities when it comes to trade facilitation reforms. 
Governments have a need for structured information on how trade develops and how rules affect it, in order to build the economy, but governments also needs to co-ordinate their actions and understand how one government agency’s actions will affect another. Non trade related regulation can have a trade impact and this needs to be established at an early stage, communicated and consulted upon. Responsibility at this initial stage rests with government to identify the potential impacts, to advise other government departments who might be impacted and to consult with trade. 
The processes of developing trustworthy information flows between trade and government and to develop co-ordinated policies in government, that are less cumbersome to trade, are less easy to bring about than it can seem. Much emphasis has been put on the process of putting up fora for communication between government and trade organisations. However, this is a process that is more complex than that. Government needs to have a model of working through proposed legislation that both co-ordinates the different agencies, departments and their respective agendas and cultures and take into account the opinions of other stakeholders, such as trade itself. Traders, and the economic operators involved in trade as well as the organisations involved in or affected by trade need to have mechanisms in place to co-ordinate and prioritise their opinions and policies. The challenges for partnerships between trade and government are manifold: sustainability, trust, the differences in work practice between business processes and legislative, normative processes, institutional self-perception and ideology.
A vital challenge is the building of trust. Trust is a key word in working trade consultation models. Government must be able to trust that traders’ organisations have a worked through agenda and an intimate knowledge of the measures discussed. A common complaint from government officials is that trade expresses the viewpoint of the few, in a anecdotic way, with no real consideration to other interests in society. Trade can express that they are only informed, not consulted, and that their opinion is of little value in front of all demands from other sectors. For the private sector and for SMEs especially this can be a daunting task since there is a lack of resources and time. To build working consultation models between companies and their organisations demands resources and capacity building is mostly directed to governments. There might be a scope for training in order to promote awareness of the benefits to all business – small or large.
A further key challenge is the sustainability of the private sector’s participation in such collaborative mechanisms as they provide a public good. This may discourage active participation, because those who contribute pay (with their time and effort) while the benefits go to all stakeholders. There is thus a need for motivation of the private sector, especially smaller stakeholders, to participate. 

A third challenges is the question of the lead agency. When it comes to the negotiations, the lead agency of such collaborative mechanisms is often the Ministry of Commerce or the Ministry of Foreign Affairs. For most specific trade facilitation reforms, however, the lead agency has shown to be Customs, who are working on trade facilitation in the context of the World Customs Organization. The Task Forces will thus not only need to link the public and the private sector, but also the different public sector agencies. 

As consequence just setting up, for instance, a PRO-organisation, as described in the UN/ECE Recommendation no 4, is not enough. There is a call for information on best practice on how to organise consultation between trade organisations, on how governments should co-ordinate their agencies and on how trust and collaborations is established between the two parties. The focus is on the work done before the parties enter a PRO-organisation or an implementation committee. The models should put an emphasis on how to build trust and on how to coordinate and prioritise opinions. 

UN/CEFACT Specific Background

The UN/CEFACT developed Recommendation 4 on National Trade Facilitation bodies adopted in 1974. The recommendation was later updated in 2001. The recommendation details how PRO-organisations should be set up and how they can be run. However, recommendation 4 does not address the issue of trust building between public and private and does not cover the mechanisms that are necessary in order to consolidate positions between companies and their organisations on one side or in between different governmental bodies and departments on the other.
The UN/CEFACT with its wide range of experts from all parts of society would be able to gather information on good practices and structure it into recommendations on what models have worked for consultation between the public Sector and trade. The scope of the new recommendation will be wider than in Recommendation 4. The PRO-organisation described in Recommendation 4 is one example of a consultation model, but this recommendation aims at describing a wider range of models and at describing policy creation and management of conflicting interests as processes.
Project Purpose and Preparation
The project’s purpose is to prepare a recommendation on models for consultation between public and private entities within the area of trade.  The recommendation would answer to the need of transparency and consultation that is discussed in the WTO negotiations on trade facilitation, as well as in other fora. The main scope of the project is to formulate a new recommendation, but it will also be assessed if an update is needed of recommendation 4.

The recommendation in itself should be a rather clear and succinct number of recommendations and the ideas behind should be developed in a Guideline on Consultation Models, where a number of possible models are presented and discussed in detail. A case study repository should be developed in order to give more substance to the guidelines in form of best practice developed. UN/CEFACT has it’s own definition of Trade facilitation that should be referred to in a new recommendation.

Transparency and communication issues are at the core of the matter of the proposed recommendation. Trust is built through good communication and this is especially important locally. A border crossing that starts to close earlier without advertising this creates a problem for traders. That is how basic this can be. Partnership is a key word here. How should the two main actors, government and business organise themselves in order to build a partnership that can be long-lasting, despite differences in opinion and sometimes conflicting interests?

The Swedish and Singaporean Customs have put together a background paper on Customs Cooperation Models. The paper stresses the importance of several layers of consultation procedures: Strategic, tactical and operational. This reasoning is helpful also in a wider context.
 It is also important to find examples that go beyond customs. In many countries there are a large number of government agencies present at the border. That makes intra-governmental co-ordination and consultation all the more important to cover. At the same time it is important to demonstrate that consultation models do not imply that government gives away decision making or exercise of authority. Establishing a well-functioning consultation model is a matter of transparency and good-governance and also of creating a structured way of taking into account different opinions and experiences in order to produce effective and efficient legislation and procedures. 
The use of reference groups and written and oral consultations should be treated in the guidelines. This should complement and refer to Rec. 4 but be wider in scope. Issues affecting women and how women’s’ trading organisations should be considered and incorporated in the recommendation and the guidelines. 

The proposed new recommendation should also take in account the work done by the WCO and many countries in organising trusted trader schemes, Authorized Economic Operators, AEO. This is a Customs-Trader partnership where trust is developed through a depend collaboration between the customs authority on the one side and the trader on the other. The schemes consist of a set of rules for how administrative and security issues should be treated and documented in order to qualify for a programme of fewer controls and other advantages. In many cases this leads to a close co-operation between customs and operators and helps to build trust and information flows.
Public-Private Partnerships (PPP) is originally a formula to describe a model of financing for infrastructure projects. This has been used for financing investments in IT-solutions, Single Windows and transport facilities. The relation between this sort of arrangement and consultations models is a possible part of the guidelines.

Possible index for the guidelines:

Partnership and trust

Managing differences of opinion and interests

Many levels of consultation: Strategic, tactic, operational

Intra-governmental organisation

Co-ordination between government and its agencies, for instance Coordinated Border Management
How to co-ordinate the opinion of many – models for civil society

How to handle minority interests?

Models of consultation between government and the trading community

Public-Private-Partnership – models for financing and beyond

Project Team Membership and Required Functional Expertise

Membership is open to experts with broad knowledge in the area of public-private consultations, intra-governmental consultations and the organisation of civil society. It will be important to find experts that can contribute both with examples of how trade and trade organisations coordinate positions and policy and of consultation between trade and government.

Experts are expected to contribute to the work based solely on their expertise and to comply with the UN/CEFACT Code of Ethics.
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