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Views on the Proposed OASIS Membership Application and Agreement

I write as chair of the LegalXML Member Section to provide input on the proposed membership agreement.  We previously provided comments on the proposed IPR policies that this agreement is intended to implement.  We find it necessary to reiterate some of those comments in expressing our views of the proposed membership agreement.  All members of the LegalXML Steering Committee who had an opportunity to review these comments endorsed them, but because the full membership has not done so, please consider these my personal comments on the proposed membership agreement.
1. 
The proposed agreement does not deal with individual members who are employees of organizations.  The issue of principal concern to us is the fate of our individual members under the new IPR policy and under this membership agreement.  The document provided for review does not address this issue.  We have only Scott McGrath’s explanation that 

Under the modified agreement, OASIS membership categories will specify that only persons who are acting on their own behalf, and are not contributing someone else's intellectual property (such as under a work-for-hire or employment arrangement), may join in the "Individual" member class.
This statement is opaque at best.  We reiterate the position of the LegalXML Member Section that it is not acceptable to eliminate the opportunity for members of organizations to become individual members of OASIS.  That limitation would decimate our individual member category – which includes some of our most important and dedicated TC members. 
In drafting this membership agreement, and in crafting the new IPR policy, the OASIS Board seems to have focused exclusively on corporations and their employees (for instance in its exhaustive treatment of corporate affiliates).  Our Member Section includes many persons employed by governmental entities (such as courts, court systems, law enforcement agencies, etc.), law firms, and colleges and universities.  These entities generally retain rights in intellectual property developed by their employees acting within the scope of their employment.  But our experience is that these organizations are unwilling or unable to find within their budgets the sum of $1000 to support an employee’s participation in the work of OASIS.

We propose two alternatives to the current proposal, one of which we already proposed in our earlier comments:

a.
OASIS require all individual members – whether members of organizations that retain or do not retain IP rights in their employee’s work – to obtain releases from their organizations to participate in OASIS TCs.  The release would have the organization agree either 1) that it does not retain IP rights in the individual member’s work products and the individual is therefore free to make contributions subject to the OASIS IPR policy of the TC, or 2) that the organization retains such rights and agrees to be bound by the actions of its individual member employee in making contributions to a TC according to the TC’s IPR policy.  This approach would require substantial revisions to the proposed membership agreement.
b.
OASIS establish new membership categories for entities that wish to have a single person participate in OASIS activities, with a membership cost of only $250, or two persons participate in OASIS activities, with a membership cost of $500.  Organizations with more than two participants would pay the full organizational membership cost.  This approach would entail no lost revenue for OASIS from the conversion of existing individual memberships to organizational memberships.  OASIS might even consider limiting its availability to organizations that currently have individual members.  It would provide a revenue progression for organizations that find OASIS participation worthwhile.  This approach would not require any revisions to the proposed membership agreement.
2.  The proposed agreement does not reflect that the IPR obligations of an organizational member will differ from TC to TC.  The draft agreement requires the Member to abide by the IPR policy of OASIS.  As currently drafted, that policy makes the decision of the applicable IPR rules an issue for each TC.  We believe that full disclosure requires mention of that fact in the Membership Agreement.

3.  The proposed agreement is not understandable to ordinary human beings.  Our Member Section Steering Committee has two lawyer members.  Both have great difficulty following and understanding the current document.  In internal discussions of the document, they concur with the lay members in describing the document as “gobbledegook.”  Please have an OASIS staff member or a new associate of OASIS’s IPR law firm redraft the document in plain English.  OASIS will be poorly served if the CEOs of its sponsoring members have to call on their general counsels to tell them what this document means and what the consequences of signing it will be.

We would appreciate the Board’s consideration of these perspectives in reviewing and revising the proposed membership agreement and in revisiting the application of the new IPR policy to individual members who are also members of organizations.
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